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1. FATCA — RECAP




FATCA - Recap

FATCA provisions impose a 30% withholding tax on withholdable or passthru payments to
foreign financial institutions (FFIs) unless the FFIs agree to:

identify U.S. accounts;

comply with verification and due diligence procedures;

perform annual reporting;

deduct and withhold 30% from any passthru payment that is made to

» a recalcitrant account holder (i.e. one who refuses to be disclosed),

= another financial institution that does not enter into an agreement with the Secretary, or
» foreign financial institution that has elected to be withheld upon rather than to withhold with
respect to the portion of the payment that is allocable to a recalcitrant account holder or to
foreign financial institutions that do not have an agreement with the Secretary.
= comply with requests for additional information; and
= attempt to obtain a waiver in any case in which any foreign law would prevent the reporting of
information required, and if a waiver is not obtained, to close the account.

Provisions generally apply to US source payments made after December 31, 2012

Effective date

N -1 N N+1 N+2

01.01.2011 01.01.2012 1.01.2013 01.01.2014 01.01.2015
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FATCA - Where do we stand now?

8 April 2011
Notice 2011-34

.27 August 2010
Notice 2010-60

.18 March 2010
HIRE act
signed into law

Q1 2014
Reporting

1 January 2013
Effective entry into

force
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2. Notice 2011-34
Further Guidance




Overview — Notice 2011-34

Issued on April 8™, 2011, Notice 2011-34 is intended to assess certain priority concerns
identified by commentators following the publication of Notice 2010-60

* Notice 2011-34 amends or replaces some of the sections of 2010-60, and must therefore be regarded
as complementary to Notice 2010-60

Section | Section Il Section Il Section IV Section V Section VI Section VII

Identification Deemed-
of preexisting Passthru compliant
US investors status

Treatment of Expanded Effective date
Reporting Qualified affiliated of FFI

payments Intermediaries groups Agreements
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Section 1

Preexisting Individual

Accounts
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Section 1 - Revised ldentification for Preexisiting Individual Accounts

Notice 2011-34 proposes a 6 step approach:

N
« Documented « US Persons » under the Qualified Intermediary (QIl) regime
 Will be treated as specifie ersons, hence accounts, unless: 1. depositary account; 2. < ,000: and 3. natural person.
Stepl Willb d pecified US p h us I 1. depositary 2. < $50,000: and 3 I p
J
A
» Accounts of $50,000 or less (optional)
Step 2| * Accounts can be treated as non-US accounts if the balance does not exceed $50,000 and not identified as US accounts in Stepl.
J
N

« Private Banking Accounts
« Identification of accounts based on the actual knowledge or US indicia a Private Banking relationship Manager has if not identified in
Step 3| Step 1or 2. & Within 1 year

J
* Accounts with US Indicia )
« |dentification of accounts based US indicia contained in electronically searchable information if the account was not identified in
Step 4| previous Steps. = Within 2 years )
N

« Accounts of $500,000 or More (high value accounts)
* FFI must perform a diligent review of the account files (in paper form) associated with the account if the account was not identified in
Step 5| previous steps. & Within 2 years

J
. N
¢ Annual Retesting
« Beginning in the third year following the effective date of the FFI Agreement, the FFI must annually apply Step 5 for all preexisting
Step 6| individual accounts that previously did not satisfy the requirements to be treated as high value accounts. )
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Section 1 - Procedures for identification of preexisting indiviual accounts

no
| no
Electronically Account files
Balance or )
searchable | i (in paper
information contains no value of account yes form) contain ;
US indicia? > $500,000? 0 i Recalcitant
no cla . cla Account
Holder
. . yes
| Private Banking T
7
Account ? no
yes
es .
y No documentation A4
yes ) \ 4
Private Banking Paper and
Relationship elepctronic Additional
<! Manager has actual no account files os documentation W-8BEN Non-US
“1 knowledge that the S st y received by Documentary Account
Balance or clientis a US s g. o the FFI evidence
value of account Person? indicia’?
> $50,0007?
N
W-9 + waiver
yes \
\
no
| | “l Account
no no
| USPerson Depositary .
> Q2 yes —> Accounts T ves —> Natural Persons? yes
no
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Section 1 - Procedures for identification of preexisting indiviual accounts

Other provisions:

= Balance or value of accounts:

“an FFI will be required to treat as a single account all accounts maintained by the FFI or its affiliates that
are associated with one another due to partial or complete common ownership of the accounts under the

FFI's existing computerized information management, accounting, tax reporting, or other recordkeeping
systems”

» Private Banking Accounts

Must search paper and electronic records for indicia of U.S. status for the account holder (AND any
associated family members)

NOTE: Definition of “associated family members” is not yet clear.

= Certificate of Completion

Chief Compliance Officer must certify to the IRS the PFFI's compliance with documentation requirements
for existing individual accounts.
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Section 2

Passthru Payments
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Section 2 - Calculation of Passthru Payments

» FATCA requires a participating FFI to deduct and withhold a tax equal to 30% of any passthru payment
made to a recalcitrant account holder or non-participating FFI.

» Notice 2011-34 provides first guidance on the calculation of the passthru payment :
» The Passthru Payment Percentage (PPP) has to be determined according to the following formula:

PPP — Z AssetSUS
2. ASSEtS o

» From there Passthru Payments can be calculated as follows:

Custodial Payment Any Other Payment

Witholdable Payment Witholdable Payment
+ +
(Non-withholdable Payment x Passthru Payment (Non-withholdable Payment x Passthru Payment
% of the Issuer FFI) % of the Payor FFI)
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Section 2 - Calculation of Passthru Payments

Custodial payment

= Custodial payment:

A payment with respect to which an FFI acts as a custodian, broker, nominee, or otherwise as an agent for
another person.

= Example 1:

v" An FFI holds stock of a US corporation in a custodial account for a recalcitrant account holder,

v' The US corporation pays a dividend,

v’ the FFI must treat the dividend as a passthru payment when credited to the account of the recalcitrant
account holder because the dividend constitutes a withholdable payment.

= Example 2:

v" A broker (PFFI) holds an interest in another FFI on behalf of a recalcitrant account holder and collects a
distribution from that other FFI on behalf of the account holder,

v Passthru payment = [amount of the distribution x other FFI's PPP].

v Broker’'s own PPP is irrelevant in this case.
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Section 2 - Calculation of Passthru Payment Percentage

» Guidelines

Determination
of Assets

Passthru
Payment
Percentage

Timing and
Publishing

» Determine both Total Assets and US Assets held at each of the last four quarterly
testing dates.

» US Assets are defined as including “any asset to the extent that it is of a type that
could give rise to a passthru payment”

» The passthru payment percentage is calculated for each quarterly testing date.

* If no passthru payment percentage is calculated or published by the FFI the passthru
rate will be set at 100%.

» Each participating FFI will be required within 3 months after its quarterly testing date to
make available its passthru payment pecentage.

» Passthru Payment percentage must be published on a website or a database readily
searchable by the public.

© 2011 KPMG Tax S.ar.l., a Luxembourg private limited company, is a subsidiary of KPMG Europe LLP and a member H _ H
of the KPMG network of independent member firms affiliated with KPMG International Cooperative (‘KPMG FATCA NOtlce 2011 34 27 Aprll 2011 15
International”), a Swiss entity. All rights reserved. The KPMG name, logo and “cutting through complexity” are registered

trademarks or trademarks of KPMG International.



Section 2 — Example 1

Calculation of the Passthru Payment

Let's suppose that a fund with the below balance sheet on the last business day of the quarter distributes its net income
of 100 on non-US securities to its investors.

BS

US securities 1000 | Own funds 2000
Non-US securities 1000

Y. AssetS,, 2000

Accordingly the PPP is given as follows:

Finally, the Passthru Payment can be calculated by the formula provided in Notice 2011-34, as follows:

Passthru Payment = Withholdable Payment + (Non-withholdable Payment x PPP) = 0 + (100 x 50%) = 50

In this case the amount subject to withholding is 50, regardless of the fact that no US income was distributed.
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Section 2 — Example 2

Recalcitrant
Holder

Calculation of the Passthru Payment Percentage

$10 Deposit Interest $100 Interest on Loan »
Withhold on $6.6 If not PFFI withhold on $66 3¢ Party
PFFI financial
institution
$100 $10 50% PPP PPP Not
Dividend Interest Published Published Every 3 yrs
vl NFFE NPFF| PFFI So Exempt
(100% $2M $2M $4M (100% FFI $8M
(o) [0) (o) (o)
USA) (0% USA) (0% USA) (50% USA) USA) (50% USA)

PPP = 66% = (2)+(0)+(0)+(2)+(6)+(4)/24
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Section 3

Deemed-Compliant
Status for Certain

FFIs
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Section 3 — Deemed Compliant FFIs

» Notice 2011-34 expands the concept given in Notice 2010-60 by the following entities:

Notice 2011-34

Certain Local Banks Local FFI Members of Participating Certain Investment Vehicles

FFI Groups

« Each member of the expanded * All direct holders in the fund are

affiliated group must be a bank * No operations are maintained PFFIs or deemed-compliant FFIs
outside the country of organization holding on behalf of other
» All group members are organized in o _ investors, or an exempt
* Does not solicit customers outside beneficial owner

the same country .
the country

* No member has operations or * The fund prohibits the

solicits accounts from outside the * Agrees to follow the account subscription for or acquisition of
country identification rules for US Accounts, interests in the fund by anyone
NPFFIs and NFFEs and if such an who is not PFFI, DCFFI or an
« No holding of nonresident accounts account is discovered, it will become exempt beneficial owner.
and no active trade or business with a PFFI, transfer the account to a
NPEFIS of NFFEs PFFI in the group, or close the * The fund agrees to the passthru
account. payment percentage

requirements.

« Exchange traded funds, foreign retirement plans, or other entities that pose a low risk of tax evasion?
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Section 4

Reporting on US

Accounts
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Section 4 — Reporting on US Accounts

* Notice 2011-34 revised some of the reporting requirements
outlined in Notice 2010-60

Reporting requirements for US Accounts

 In addition, the reporting requirements the following points
should be regarded:

» Cost Basis Reporting: FFls that are not US payors will « Name address and TIN v

not be required to report tax basis information
e Year end account balances v

e FFlIs that are funds or other collective investment . Gross income (e.g. dividends, interest
vehicles must report gross distributions and other income) paid or credited to
the account v
 Where a US account is closed, FFI must additionally . Gross proceeds from the sale or
report the fact that the account was closed or redemption of property paid or
transferred and any amount transferred or withdrawn at credited to the account v

the end of the relationship

» Branches of FFIs may elect to report separately
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Section 5

Requirements for QIs
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Section 5 — Requirements for Qls

* AQIthatis FFIl is subject to the requirements of FATCA in addition to the reporting requirements
imposed on QIs, unless they qualify as deemed-compliant FFIs.

=Y
PartICIPatmg * Subject to both PFFI requirements and QI
EE| requirements
<4
Deemed- | .
. » Subject to both DCFFI requirements and QI
Compllant FFI requirements

A -4

» Transition rules are anticipated for the QI requirements for both QI and FATCA
* Requirements will also apply to withholding foreign partnerships and withholding foreign trusts

* The QI, WFP and WFT Agreements will be updated to include the requirements of FATCA
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Section 6

Expanded Affiliated

Groups
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Section 6 — Expanded Affiliated Group

. Notice 2011-34 provides that:

. Each FFI affiliate in such a group must enter into an agreement with the IRS to m IRS
become a participating FFI or satisfy the requirements of a deemed compliant FFI. Department of the Treasury

Internal Revenue Service

. Each entity will be assigned its own FFI-EIN and will be solely responsible for

. . R i
compliance with the terms of the agreement. Group Reporting

. The agreements will apply to each entity’s worldwide branches and offices.
Lead FFI

. But, Notice 2011-34 also provides that:

. Each such affiliated group may appoint a lead FFI, who will complete the
applications and execute the agreements for all entities in the group

. Affiliated groups will be allowed to appoint a single member as the “Compliance
FFI”

. Compliance FFI will be responsible for drafting policies and procedures relating to
FATCA compliance, for determining that the policies and procedures are adopted
and implemented throughout the group, and for accounting to the IRS

Expanded
affiliated group

. Collective investment entities may contract with an asset manager or other agent to
execute a single FFI agreement on behalf of each member of a group of funds.

= Each fund participating in an agreement under this option would remain liable.
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3. Miscellaneous

Fbar
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Miscellaneous— FBAR

FBAR Report of Foreign Bank and Financial Accounts
What? Who? Penalty?
FBAR Requires American Tax
payers with overseas bank = American citizens and residents (not = Top penalty for failing to file

accounts and foreign assets to
file a special disclosure with
the Treasury Department
each year.

American Banks and foreigners) with
foreign accounts that collectively hold
more than $10,000

the disclosure: 50% of the
account balance for each year
of violation

= Possible result: penalty may
be multiples of the account
balance!

What’s new?

= The penalty may be applicable to foreign banks/other Non-US persons that willfully caused FBAR violation.
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The information contained herein is of a general nature and is not intended to address

the circumstances of any particular individual or entity. Although we endeavour to provide
accurate and timely information, there can be no guarantee that such information is accurate
as of the date it is received or that it will continue to be accurate in the future. No one should
act on such information without appropriate professional advice after a thorough examination
of the particular situation.
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