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1. Introduction

1.1

1.2
1.2.1

1.2.2

1.2.3

124

Appointment of Receiver

Pursuant to the Orders of the Honourable Mr. Justice Campbell of the Ontario Superior
Court of Justice (Commercial List) dated December 17, 2008 and March 18, 2009,
KPMG Inc. was appointed Receiver and Manager (“Receiver”) of all of the property,
agsets and undertakings (collectively, the “Property”) of New Life Capital Corp., New
Life Capital Investments Inc., New Life Capital Advantage Inc., New Life Capital
Strategies Inc., 1660690 Ontario Ltd., 2126375 Ontario Inc., 2108375 Ontario Inc.,
2126533 Ontario Inc., 2152042 Ontario Inc., 2100228 Ontario Inc. and 2173817 Ontario
Inc. A copy of the Orders dated December 17, 2008 and March 18, 2009 are attached
hereto as Appendix A and Appendix B, respectively.

All of the foregoing companies are collectively referred to herein as “New Life” or the
“Companies”. 2126375 Ontario Inc., 2108375 Ontario Inc., 2126533 Ontario Inc.,
2152042 Ontario Inc., 2100228 Ontario Inc. and 2173817 Ontario Inc. are collectively
referred to herein as the “Advantage Companies”.

The Ontario Securities Commission made the application for the appointment of the
Receiver pursuant to Section 129 of the Securities Act (Ontario). New Life did not
oppose the application.

Background to Receivership

New Life is in the life settlement business. It raised funds from investors to invest in life
insurance policies through two alternative programs — the New Life Capital Investments
program (the “Investments Program”) and the Capital Advantage program (the
“Advantage Program‘). Through various subsidiaries, New Lifc promoted itself as
offering investment and wealth preservation opportunities.

Each of the Companies is an Ontario private corporafion and, except for the Advantage
Companies, was incorporated in 2005 and 2006. The corporate structure of the
Companies is presented in Appendix C.

The principals of New Life are Jeffery Pogachar (“Pogachar”) and Paola Lombardi
(“Lombardi”). Pogachar and Lombardi are spouses. Pogachar is the President and/or

CEO of each of the Companies.

New Life Capital Investments Inc. administered the Investments Program and raised
funds by the sale of its Class A comumon shares (the “Class A Shares”) to the public.
Based on information currently available to the Receiver, it appears that New Life Capital
Investments Inc. raised approximately $22 million through the sale of Class A Shares to
approximately 600 investors in Canada. New Life used some of the funds raised from the
sale of Class A Shares to purchase a portfolio of 22 life insurance policies or life
settlements with a total face value of U.S. $83 million (the “Policies” or “Portfolio™). As
described below, substantially all of the beneficial interest of three of the Policies (the
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1.2.5

12.6

1.2.7

1.3

1.3.1

“Advantage Policies”) were designated to the Advantage Companies pursuant to the
Advantage Program. The remaining 19 Policies remained as part of the Investments
Program and are hereinafter referred to as the “Investments Policies”.

The Advantage Companies were established to be used in connection with the Advantage
Program. New Life promoted the Advantage Program as offering investors the
opportunily to indirectly parlicipate in one life insurance policy. The Receiver
understands that New Life raised approximately $638,400 from the sale of preferred
shares of the Advantage Companies (except for 2100228, in which case it sold common
shares) to investors. The Advantage Companies used some of the funds raised to
purchase substantially all of the beneficial interest of the Advantage Policies.

The principal assets of the Companies are (i) cash on deposit in the aggregate amount of
approximately $660,000 as at April 15, 2010; and (ii) the Policies. Since the date of the
receivership, the Receiver has allowed one of these Policies to lapse.

The Receiver has also been appointed over the following assets purchased using New
Life’s monies:

. any funds on deposit in the bank accounts of Lexington Consulting Inc. and
Amarcord International Inc. located at FirstCaribbean International Bank
(Bahamas) Ltd. in the Commonwealth of The Bahamas;

. one condominium located at Unit Al-4, Ocean Club Residences & Marina Phase
I, Paradise Island, The Bahamas;

. approximately U.S. $1 million of 6.625% Bahamian government bonds;

. three luxury vebicles consisting of a 2004 Ferrari Challenge, a 2005 Ferrari 575
Superam F1 and a 2007 Maserati,

. real property municipally known as 3629 Niagara Boulevard, Fort Erie, Ontario;
. a steel building;

. two luxury watches;

. certain custom-made furniture; and

. a custom-made men’s summer wardrobe.

Purpose of This Report to the Court

The purpose of this Fifth Report to the Court (the “Fifth Report”) is to provide an
evidentiary basis for an Order of this Honourable Court:

. approving a Release and Settlement Agreement dated March 29, 2010 (the
“MassMutual Settlement Agreement™) between KPMG Inc., the Receiver
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1.4
1.4.1

1.4.2

1.4.3

and Massachusetts Mutual Life Insurance Company (“MassMutual™) with
respect 1o one of the Policies and authorizing and directing the Receiver to
complete the transactions contemplated therein; and

. approving the activities of the Receiver as described in this Fifth Report.

Terms of this Fifth Report

The Receiver has relied upon information and records available from the Companies and
from third parties. The Receiver’s review of this information does not constitute an audit
of the Property or the financial position or operating results of the Companies, In
addition, any financial information presented by the Receiver is preliminary and the
Receiver is not yet in a position to project the outcome of the administration of the
receivership.

All references are to Canadian dollars unless otherwise noted. Certain information set
out in earlier reports is reported herein for ease of reference.

All capitalized terms used herein and not otherwise defined are as defined in the
Receiver’s Fourth Report to the Court dated September 2, 2009 (the “Fourth Report™).
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2. The Settlements with MassMutual

21

2.1.4

Background to New Life’s Purchase of Policies

As indicated above, New Life purchased the Portfolio which, at the date of the Receiver’s
appointment, consisted of 22 life insurance policies or life settlements with a total face
value of approximately U.S. $83 million. A life settlement is a transfer of an ownership
interest in a life insurance policy to a third party for compensation. The third party then
makes any required premium payments and holds the policy until the death of the insured
at which time the third party is paid the death benefit under the policy. A number of
legal issues surround any life settlement fransaction that may affect the value of the

policy.

All of the Policies were issued by life insurance companies based in the U.S. and all of
the Policies insure the lives of individuals, who, at the time the Policies were issued, were
U.S. residents. There is a significant life settlement industry in the U.S. As life
insurance in the 1.8, is regulated on a state-by-state basis, legislation governing the life
settlement industry varies between states, In Canada, the insurance business is generally
provincially regulated. The Receiver understands that there are provisions in the
legislation of many of the provinces that have prohibited or restricted the development of
a secondary market of Canadian life insurance policies.

The Receiver has limited information about the process (including any due diligence and
valuation) that was used by New Life to purchase the Policies as the principals have
failed to cooperate with the Receiver and the Receiver may not be in possession of all of
New Life’s records.

For the purchase of some of the Policies, New Life used the services of agents who
received a commission for brokering the sale of the policy by the insured to New Life.
From the limited information available to the Receiver, it appears that New Life paid a
fixed purchase price for each Policy. In some instances, New Life paid a deposit to the
owner, which represented a portion of the purchase price. The balance of the purchase
price was then released to the owner through an escrow agent once the insured had
complied with the conditions precedent to the transaction. In other instances, it appears
that the entire purchase price was only paid through an escrow agent once the insured had
complied with the conditions precedent to the transaction.

The Receiver is in possession of New Life’s original documents in support of the
Policies. For fourteen of the Policies, New Life obtained control of the trust, which had
been established by the insured as the owner and beneficiary of the Policy. In such
instances, New Life appointed Mr. Jonathan Berck to succeed the existing trustee of the
trust (usually a relative of the insured) and New Life became the beneficiary of the
Policy. No notice of this change in beneficial interest was provided to the insurer by any
of the insureds, New Life or Mr. Berck. Mr. Berck tendered his resignations as trustee on
or about December 3, 2008 and, in the Receiver’s view, such resignations took effect on
or about December 30, 2008, Based on the provisions of the form of trust agreement
used by New Life, the Receiver became the trustee of the trust.
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2.2.1
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223

2.2.4

225

2.3
2.3.1

The MassMutual Policies
Two of the Policies were issued by MassMutual and may be described as follows:

. life insurance policy bearing policy no. 15624626 which insured the life of
an individnal with a face amount death benefit of U.S. $2.5 million and
which designated a trust as the policy owner (“MassMutual Policy #17);
and

) life insurance policy bearing policy no. 15621919 which insured the life of
another individual with a face amount death benefit of U.S. $3.0 million
and which designated a trust as the policy owner (“MassMutual Policy #2”
and collectively with MassMutual Policy #1, the “MassMutual Policies™).

In accordance with the procedure described above, on or about August 7, 2007 and on or
about June 20, 2007, New Life obtained control of the trusts of MassMutual Policy #1
and MassMutual Policy #2, respectively.

Pursuant to a Complaint filed in the United States Disirict Court for the Eastern District
of New York dated July 15, 2009 (the “Complaint”), which the Receiver obtained a copy
of on August 26, 2009, MassMutual commenced an action in respect of MassMutual
Policy #1 against, among others, KPMG Inc., New Life Capital Investments Inc., the
underlying insured and Mr. Berck for an Order, among other things, rescinding
MassMutual Policy #1 and allowing MassMutual to retain the premium payments paid to
date to offset damages. MassMutual did not obtain leave of this Honourable Court prior
to commencing this action. A copy of the Complaint is attached as an appendix to the
Recetver’s Supplemental Report to the Fourth Report to the Court dated September 4,
2009 and sealed pursuant to the Order of the Honourable Mr. Justice Campbell dated
September 8, 2009 (the “September 8 Order™). A copy of the September 8 Order is
attached hereto as Appendix D.

The Complaint containg serious allegations against the insured and certain relatives of the
insured, including misrepresentation and fraud in connection with the application for
coverage and subsequent fransaction with New Life. In addition to the involvement of
KPMG Inc, as a Defendant, the Complaint raises other issues which could impact the
New Life receivership including that the insurer will resist paying the death benefit under
MassMutual Policy #1.

The Receiver’s legal counsel, ThorntonGroutFinnigan LLP, was advised by
MassMutual’s legal counsel, McElroy, Deutsch, Mulvaney & Carpenter LLP, that
MassMutual would likely commence a second action against KPMG Inc., New Life
Capital Investments Inc. and others in connection with MassMutual Policy #2.

The MassMutual Settlement Agreement Regarding MassMutual Policy #1

The Receiver has negotiated and entered into the MassMutual Settlement Agreement
with MassMutual in respect of MassMutual Policy #1. Attached hereto as Appendix E is
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an executed copy of the MassMutual Settlement Agreement, which has been redacted to
protect the identity of the underlying insured.

2.3.2 The principal terms of the MassMutual Settlement Agreement are as follows:

233

234

2.3.5

o the MassMutual Settlement Agreement is subject to the approval of this
Honourable Court;

. within 20 days of this Honourable Court’s approval, MassMutual will be
required to pay to the Receiver a lump sum of U.S. $103,162.50 (the
“Settlement Funds”™);

) upon receipt of the Seitlement Funds by the Receiver, MassMutual Policy

#1 will be rescinded and will be of no further force and effect;

. upon receipt of the Settlement Funds by the Receiver, MassMutual will
immediately dismiss the Complaint against, among others, KPMG Inc.,
the Receiver and New Life Capital Investments Inc.; and

. upon completion of the foregoing obligations, each of the Receiver and
MassMutual release each other from all claims relating to MassMutual
Policy #1.

The amount of the Settlement Funds represents a return of 90% of the premiums paid to
date on MassMutual Policy #1. The Receiver agreed that MassMutual may retain 10% of
the premiums paid to date to offset any damages suffered by MassMutual.

MassMutual’s legal counsel has advised the Receiver’s legal counsel that MassMutual
has obtained a separate release from the underlying insured and former policy owner to
eliminate the risk that the former policy owner would claim a death benefit under
MassMutual Policy #1 in the future. As a result of this scparate release, MassMutual
agreed to release the Receiver from any and all claims associated with MassMutual
Policy #1.

The Receiver is of the view that the MassMutual Settlement Agreement is in the best
interests of the stakeholders of New Life for the following reasons:

. pursuant to the September 8 Order, this Honourable Court authorized the
Receiver’s realization plan (as described in the Fourth Report) in respect
of the Investments Policies, which included offering the Investments
Policies for sale ¢n bloc. The Receiver’s sale process for the Investments
Policies, which included both MassMutual Policy #1 and MassMutual
Policy #2, ended on October 30, 2009 and did not result in any acceptable

offers;
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243

244

2.5
2.5.1

. the value of MassMutual Policy #1 as at July 1, 2009 as appraised by the
Receiver’s consultant, Proverian Capital, LLC, is significantly less than
the amount of the Settlement Funds;

) the Complaint was issued on the last day of the contestability period for
MassMutual Policy #1;
. the costs and risks associated with litigating the Complaint including the

risk that the United States District Court for the Eastern District of New
York may find in favour of MassMutual and rescind the MassMutual
Policy #1 without the return of any premium payments thereon to the
Recetver; and

. currently, the Receiver does not have sufficient cash on hand to fund the
ongoing premium paymenis for all of the Policies. Absent new cash, the
Receiver will be required to allow some Policies to lapse in the future.

The Status of the Settlement Negotiations Regarding MassMutual Policy #2

The Receiver is in the process of negotiating a similar settlement with MassMutual in
respect of MassMutual Policy #2.

MassMuiual’s legal counsel has advised the Receiver’s legal counsel that MassMutual
has not attempted to obtain a separate release from the underlying insured and former
trustee of MassMutual Policy #2. Given that MassMutual has not eliminated the risk that
the former policy owner may claim a death benefit under MassMutual Policy #2,
MassMutual is not prepared to enter into a settlement that would include releasing the
Receiver from all future claims.

In order to address this concern, the Receiver has contacted the broker that initially sold
MassMutual Policy #2 to the former policy owner regarding the settlement with
MassMutual. The broker has advised the Receiver that the underlying insured and his
wife reside in Israel and that the original trustee of the trust resides in the U.S. and that
the broker may be able to assist in having the appropriate releases executed. The
Receiver is in the process of doing so but expects that this process may take some time.

If the Receiver is able to obtain a release from the underlying insured, his wife and the
original trustee in favour of MassMutual, then the Receiver will enter into a settlement
agreement with MassMutual for MassMutual Policy #2 on similar terms of the
MassMutual Settlement Agreement. If the Receiver is unable to obtain such a release,
then the Receiver and MassMutual will continue to negotiate in good faith settlement
terms acceptable to both parties. Any settlement with respect to MassMutual Policy #2
will be subject to the approval of this Honourable Court.

Representative Counsel’s Views on the MassMutual Policies

'The Receiver has discussed these settlements with the Representative Counsel who has,
in turn, discussed this matler with the Investor Panel. The Representative Counsel has
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advised the Receiver that the Representative Counsel and the Investor Panel agree to the
scttlement relating to MassMutual Policy #1 in the manner described herein and the
Receiver’s course of conduct to date in respect thereof.
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3. Further Reporting and Recommendations

3.1 TheReceiver’s Further Reporting

3.1 The Recciver has reported fo New Life’s stakeholders, by way of letters and notices
posted on iis website, on the Receiver’s efforts to recover assets located in the
Commonwealth of the Bahamas and other jurisdictions outside of Canada,

3.1.2  The Receiver is engaged in several ongoing iniliatives to secure and recover assets in
Ontario and foreign jurisdictions and will feport to the Honourable Couwrt on these
activities in due course.

3.2  The Recciver’s Récommendation. to this Honourable Court

3.2.1 For the reasons set out above, the Receiver respectfully requests that this Honourable
Court issue an Order:

approving the MassMutual Settlement Agreement between the Receiver
and MassMutual with respect te MassMutual Policy #1 and authorizing
and directing the Receiver to complete the transactions contemplated
therein; and

approving the activities of the Receiver as described in this Fifth Report.

All of which is respectfully submitted this 16™ day of April, 2010.

KPMG INC,, _ N
IN ITS CAPACITY AS THE COURT APPOINTED RECEIVER

AND MANAGER OF NEW LIFE CAPITAL CORY.,, NEW LIFE

CAPITAL INVESTMENTS INC, NEW LIFE <CAPITAL
ADVANTAGE INC., NEW LIFE CAPITAL STRATEGIES INC,
1660690 ONTARIO LTD., 2126375 ONTARIO INC., 2108375
ONTARIO INC., 2126533 ONTARIO INC,, 2152042 ONTARIO
INC., 2100228 ONTARIO INC. AND 2173817 ONTARIO INC,

%éw LT

Eljabéth Murphy”
Vi -President

O/5

J. Bradiey Butcher
Vice President
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" ONTARIO
; SUPERIOR COURT OF JUSTICE
S - COMMERCIAL LIST - >
)
THE HONOURABLY ) WEDNESDAY THE 17" DAY
JUSTICE CAMPBELL ) OF DECEMBER, 2008
)

LA CERAYeFTeAr - A

ONTARIO SECURITIES COMMISSION

Applicant
~and -

NEW LIFE CAPITAL CORYP., NEW LIFE CAPITAL INVESTMENTS INC., NEW LIFE
CAPITAL ADVANTAGE INC., NEW LIFE CAPYTAL
STRATEGIES INC., 1660690 ONTARIO LTD., 2126375 ONTARIO INC,,
2108375 ON‘I‘ARIO INC,, 2126533 ONTARIO INC,,
2152042 ONTARIO INC. and 2106228 ONTARYO INC.

Y . 4 . .« e o - . Respondents
ORDER

THIS MOTION made by the Applicant Onfario Securities Commission (the
“Commission”) for an Order pursuant to Section 129 of the Securities Act, R.S.0. c. 8.5, as
amended (the “Securities Act”) appointing KPMG Inc. as Receiver and Manager (in such
capacities, the “Receiver™), without security, of all of the property, assets and undertaking of the
Respondents, New Life Capital Corp., New Life Capital Investments Inc., New Life Capital
Advantage Inc., New Life Capital Strategies Inc., 1660690 Ontario Litd., 2126375 Ontario Inc,,
2108375 Ontario Inc., 2126533 Ontatio Inc., 2152042 Ontario Inc. and 2100228 Ontaric Inc.



(oo!lectively‘, the “Company”} was heard tHis day at 330 Univeréity Avenue; in the-City of -

Toronto, Ontario,

FETONTREADING the affidavit of Stephanie Collins sworn NoVeiibst 7, 2008 and the '

Exhibits thereto, and on hearing the submissions of counsel for the Commission, no one
appearing for the Respondents although duly served and on reading the consent of KPMG Inc. to
act as the Receiver,

. APPOINTMENT

1. THIS COURT ORDERS that, pursuant to Section 129 of the Securities Act, KPMG Inc.
is hereby appointed Receiver, without security, of all of the property, assets and undertakings of
the Company of every nature and kind whatsoever, and wherever sitnate including ell proceeds
thereof (the “Property™) and the funds in the accounts frozen by the Direction issued by the
Commission on Augwst 6, 2008, which was varied by the Commission by Orders dated Augnst
11, September 19 and October 23, 2008 (the “Direction™) and was continued by Order of this
Court dated August 12, 2008 (the “Prozen Fonds™). . :

. «..I'HIS COURT ORDERS. that thé:Direction.be and it is heréby toriidted: Fad Al

financial institutions holding funds on deposit to the credit of the Compa.uy be and they are

|- -i,-«--(‘- PR

hereby dirested to pay all such funds to the Receiver. e I

RECEIVER’S POWERS

3. TRIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at onee in respect of the Property and, without in any way limiting the generality -

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:
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©

@)

©
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. ._(a) -

to teke possession and centrol of the Property and any and all proceeds, receipts and:
disbursements arising out of or from the Property;

to receive, preserve, proteb_f:ei‘ffﬁ;ﬁia{iﬁtaiﬁ control of the Pmpé?ty, or any part Or paris
thereof, including, but not Limited to, the changing of locks and security codes, the
relocating of Property to safeguard if, the engaging of independent security personnel, the
taking of physical inventories and the placement of such insurance coverage as may be

necessary or desirable;

to manage, operate and carry on the business of the Company, including the powers to
enter info any agreements, incur any cbligations in the ordinary course of business, cease
to carry on all or any part of the business, or cease to perform any contracts of the
Company; .

to engage consultants, appraisers, agents, experts, audifors, accounfsnis, msnagess,
counsel and such other persons from time fo tinie and on whatever basis, including on 2
temporary basis, to assist with the exercige of the powers and duties conferred by this
Onxder;

padpe e Aa asaba s g e . . [—
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to purchase or lease such machinery, equipment, inventories, supplies, premises or other
assets to continue the business of the Company-or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafier owing to the
Company and to exercise all remedies of the Company in collecting such monies,

including, without limitation, to enforce any security held by the Company;

to settle, extend or compromise any indebtedness owing to the Company;

'
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to execnte, assign, issue and endorse docnments of whatever nature in respect of any of -
the Propetty, whether in the Receiver’'s name or in fhe name and on behalf of the

Company, for any purpose pursuant to this Order;

to undertaking environmental or workers’ health and safefy assessments of the Property
and operations of the Company;

to inifiate, prosecute and confinue the prosecution of any and all proceedings and to

. defend all proceedings now pending or hereafter instituted with respect to the Company,

the Property or fhe Receiver, and to settle or compromise any such proceedings. The
authority hereby conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;
to market any or all of the Property, inciuding advertising and soliciting offers in respect
of the Property or any part or parts thereof and negotiating such terms and conditions of

sale as the Receiver in its discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any patt or parts thereof out of the

- @ without the approval of this Court in respéet of any tranSaction-not exceéding

$100,000, provided that the aggregate consideration for all such fransactions doss
not exceed $1,000,000; and

()  with the approval of this Court in respect of any transaction in which the purchase
. pprice or the ageregate purchase price exceeds the applicable amount set out in the

preceding clause,
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and in-each such-case nofice undet -subséction 63(4) of the Ontario Per&bim!‘ii’mpergi -

Security det, R.8.0. 1990, . P.10, shall not be sequired, and in each case the Ontario
Bulk Sales det, R.S,0. 1990, ¢, B.14, shall not apply;

to apply for any vesting order of other orders hecessary to convey the Property or any
part or parts thereof to a purchaser or purchasers thereof, free and clear of any liens or
encumbrances affecting such Property;

to report to, meet with and discuss with any party deemed necessary or advisable by the...

Receiver, including without lmitation any secured or unsecored creditors of the
Company, investors or potential fnvestors in the Company, any other stakeholders of the
Company, and any of their respective advisors as the Receiver deems appropriate on all
matters relating to the Property, the affairs of the Company, end the receivership of the
Company and to share information with such parties subject to such terms as to
confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the Property against
title to any of the Property;

' e, . R T P VA i ST T

'to apply for any permits, licences, approvals or permissions as may be required by any
goveinmental Atherity afd aby refewals-thereof for and on behalf of and, if thoughit” -

desirable by the Receiver, in the name of the Company;

to enfer info agreements with any trustes in bankruptoy appointed in respect of the
Company, including, without Hmiting the generalify of the foregoing, the ability to enter
into ocoupation agreements for ‘any property-owned or leased by the Company and the
power to lend money to or indemnify any such trustes, such trustee’s borrowings or
indetnnity xot to exceed $1,000,000 unless otherwise increased by this Court;
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"to'exercise any, sharelidlder, partnership, joint venture or other rights which the Company .-

may have;

without ﬁnﬁﬁng the generality of clause 3(n) above, to share information with, meet with
and discuss with any regulatory bodies and their advisors, as the Receiver deems
appropriate on all matters relating to the Property, the affairs of the Company and the
receivership of the Company, subject to such terms as to confidentiality as the Receiver
deems advisable; '

to exemine under oath any person the Receiver reasonably considers to have knowledge
of the affairs of the Company including, without limitation, any present or former
director, officer, shareholder, employee or person registered or previously registered with
the Commission or subject or formerly subject fo the jurisdiction of the Commission or
any other tegulatory body respecting the Property and the affairs of the Company;

fo take any steps reasonably incidental to the exercise of these powers,

and in each such case where the Receiver takes any such actions or steps, it shall be exclusively

+ authorized-and -empowered to -do so, to the exclusion of all other Rersons'(as- defined below e e e

«+ inclnding the Company, and without interference from.any other Person:

e maate
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DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4,

THIS COURT ORDERS that (i) the Company, (i) all of its current and former

directors, officers, employees, persons registered or previously registered or subject or formerly

- gsubject to the jurisdiction of the Commission with the Commission or any-other regulatory body,

agenis, accountants, legal counsel and sharcholders, and all other persons acting om ifs
instructions or behalf, and (fii) all other individuals, firms, corporations, governmental bodies or
agencies, or other entities having notice of this Order (sl of the foregoing, collectively, being
“Persons” and each being a “Person™) shall forthwith edvise the Receiver of the existence of any

RV



. “Property in such Person’s possession or confrol, shall grant immediate and continted access to-
the Property to the Receiver, and shall deliver all such Property to the Receiver upon the
Receiver’s request,

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracis, orders, corporate and accouniing
records, and any other papers, records and information of any kind related to the business or
affairs of the Company, and any computer programs, computer tapes, computer disks, or other
..data, storage media containing any.such. information (the foregoing, collectively, the.“Recordsi) e vumm vaiers
in that Person’s ppssession or control, and shall provide to the Receiver or permit the Receiver to
oake, retain and teke away copies thergof and prant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph § or in paragraph 6 of this Order shell require the delivery of Records,
or the pranting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicifor-client commumication or due to statutory provisions
prohibiting such disclosure, '

6. THIS .COURT.ORDERS that if any Records are stored or otherwise contained on.a . A. ..
-computer-or-other ‘electronic- systentof -infornsation-storage, whether by-indepéndent ‘servieertem: 4w~y
provider-or otherwise, all Persons in possession or conirol of such Records shall forthwith give: -
"unfbitered acoess to the Retceiver fof-the-putpose of allowing the Receiver to recover and fully
copy il of the information coptained therein whether by way of prinfing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or
destroy any Records without the prior written consent of the Receiver, Further, for the purposes
- of this paragraph, all Persons sheli-provide-the Receiver with all such assistance in gaining
jmmediate access to the information in the Records as the Receiver may in its discretion require
including providing the Receiver with instructions on the use of any computer or other system
and providing the Receiver with any and all access codes, account names and account munbers

that may be required fo gain acoess to the information.



7. THIS COURT ORDERS ithat any claim of privilege attaching to solicitor-olient
communications or to disclosure of Records being prohibited by statute shall be determined by
this Honourable Court upon motion brought by the Receiver on notice to the Company and any
other effected person.

8. THIS COURT ORDERS that Internet Providers and other persons who provide email,
world wide web, file fransfer protocol, Internet connection or ofher similar services to the
e enneee - SOTIPANY. ADY/OY. ifs. present and former directors, officess, employees.and.agents shall deliverdo ..« e
the Receiver all documents, server files, archive files and any other information in any form in.
any way recording messages, emails or other information sent or received by such directors,
officers, employees or agents in the course of their association with the Company.

NO PROCEEDINGS AGAINST THE RECEIVER

9, THIS-COURT ORDERS that no action, suit, proceeding or enforcement process in any
court or tribunal {each, a ‘Proceeding™), shall be commenced or confinued against the Receiver
except with the writien consent of the Receiver or with-Jeave of this Court.

B B B T D T T L e R L R Lt

NO PROCEEDINGS AGAINST THE COMPANY OR THE PROPERTY

S L

10.  THIS COURT ORDERS that no Proceeding against or in respect of the Company or the
Property shall be commenced or continued except with the written consent of the Receiver or
with leave of this Court and any and all Proceedings churently under way against or in respect of
the Company or the Property are hereby stayed and suspended pending further Oxder of this

e Conrt provided that a Proceeding does not include any action, suit or proceeding outstanding or -
subsequently commenced by or before any regulatory body including, without limitation, the
Commission which are not stayed by this Order. '



NO EXERCISE OF RIGHTS OR REMEDIES T

11.  THIS COURT ORDERS that all rights and remedies against the Company, the

Receiver, or affecting the Property, are hereby stayed and suspended except with the written

consent of the Receiver or leave of this Court, provided however that nothing in this paragraph

shall (i) empower the Receiver or the Company to carry on any business which the Company is

not lawfully entitled to carry on, (if) exempt the Receiver or the Company from compliance with

statutory or regu]atory provisions relating to health, safety or the environment, (iif) prevent the

e e £HNE O B0V TORISIA PN to DrOSRIVE,OF perfect. s sepurity. intetest, o (1), prevent.the segishation. ..., .......
of a claim for Hen.

NO INTERFERENCE WITH THE RECEIVER

12, THIS COURT ORDERS thaf no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, coniract, agreement,
licence or permit in favour of or held by the Company, without written consent of the Receiver
or leave of this Court. - : T e,

WO W ow

e ..,.-.,GQN!I']NUAT.‘IONQF SERVIGES AT ean mn e m e e e B L et T T I L A T

13. . THIS:COURT ORDERS that ali Persons having oral or written agrestiténts With: the - -s--- ~~
Company or stafutory or regulatory mandates for the supply of goods and/or services, including

without limitation, all computer software, communication and other data services, centralized

banking services, payroll services, insurance, transportation services, utility or other services to

the Company are hereby restrained wntil further Order of this Court fiom discontinuing, altering,
interfering with or terminating-the supply of such goods or services as may be required by the —---rr-~
Receiver, and that the Receiver shall be entitied to the continued use of the Company’s current

telephone numbers, facsimile numbers, internet addresses and domain names, provided in each .

case that the normal prices or charges for all such goods or services received after the date of this

Order are paid by the Reeeiver in accordance with the normal payment practices of the Company
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" or suchi other practices as may be agreed wpon by the supplier or service provider and: the-

Receiver, or as may be ordered by this Court,

RECEYVER TO HOLD FUNDS

14, THIS COURT ORDERS that all funds, monies, cheques, instroments, and other forms

.of payments received or collected by the Receiver fiom and after the making of this Order from

any source whatsosver, including without limitation the sale of all or any of the Property and the

o e S01legtion of any sccounts receivable in whole.or in part, whether in existence on the date of this,

Order or hereafter coming into existence, shall be deposited into one or more pew accounts o be
opened by the Recejver (the “Post Receivership Accounts™) and the monies standing to the credit
of such Post Recefvership Acconnts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any
forther Order of this Court.

EMPLOYEES

15.  THIS COURT ORDERS that all employees of the Company shall remain the

. -.-employees. of the Company until- such-time- as«the -Receiver; on-the Company’s- behalf, may:...

terminate the employment of such employees. The Receiver shall not be liable for any

employee-related Hebilities, including wapes; severande pay, termination pay, vacation pay, and -

pension or benefit amounts, other than such amaunts as the Receiver may specifically agree in
writing to pay, or such amounts as may be determined in a Proceeding before a court or tribunal
of competent jurisdiction provided fhat, pursnant to subsection 14.06 (1.2) of the Bankruptey and
Insolvenrcy Aet, R.8.C. 1985, c. B-3, as amended (the “BIA”), the Receiver shall not be liable to

~-any amount that is or could be due to an employee by the Company including, without limitation,

any amount calculated by reference to any period of that employment, service or seniority that
precedes the date of this order. Nothing in this Order shall derogate from the protections
afforded to the Receiver by Section 14.06 of the BIA.

ey o b
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16, THIS COURT ORDERS that, pursuant to clause (7)(3)(c) of* the Canada Personal
Information Protection and Elecironic Documents Aet, 8.C. 2000, . 5, the Receiver shall
disclose personal information of identifiable individuals to prospective purchasers or bidders for
the Property and to their advisors, but orly to the extent desirable or required to negotiate and
alterapt to complete one or more sales of the Property (each, a “Sale”). Rach prospective
purchaser or bidder to whom such persopal information is disclosed shall maintain and protect
the privacy of such information and limit the use of such information fo its evaluation of the

‘ Sale, and ifit does not complete a Sale, shall veturn all such information to the Receiver, or iﬁ the

o e e SlteIpative. destroy.all such informetion.. . The purchaser of. any. Property .shall be_entitled fo...._ . ..

continue to use the personel information provided to it, and related to the Property purchased, in
4 manner which is in all matexial respects identical to the prior use of such information by the
Company, and shall refurn all other personal information to the Reoceiver, or ensure that all other
personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. . THIS COURT ORDERS:that nothing herein contained shall require the: Receiver to
occupy or..tp..take confrol, care, charge, possession or management, (separately .and/or
- e -collectivelyy “Possession?’) -ofvany-of-the Property- that:might bo envirepmenially-contaminatedym - sceun o

might be a pollutent or a contaminant, or might cause or contribute to a spill, discharge,.release
‘ordeposit' of a-substance -contrary to any fedefal, provincial or other lawYespetting-the- - ~
protection, conservation, enhancement, remediation or rehabilifation of the environment or

relating to the disposal of waste or other contsmination including, without limitation, the
Canadian Environmental Protection dct, 1999, 8.C. 1999, ¢. 33, the Ontario Environmental
ProtectionAet, R.8.0. 1990, ¢, E.19, the Onfaric Water Resources Act, R.8.0. 1890, ¢. 0.40, or

the Ontario Qccupational Health-and Safety Act; R.8.0. 1990, ¢, 0.1, and regulations therennder - - - -
(the “Emvironmenial Legislation™), provided however that nothing herein shall exempt the
Receiver from any duty to report or make disclosure imposed by applicable Environmental
Legislation. The Receiver shall not, as a result of this Order or anything done in pursuance of

the Recejver's duties and powers under this Order, be deemed fo be in Possession of any of the
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Property®within the meaning of any Eavironmenta! Legislation, unless- it s < actually in:

pos3Ession.
LIMITATION ON THE RECEIVER’S LIABILITY

18.  THIS COURT ORDERS that the Receiver shall incur no lisbility or obligation as a
result of its appointment or the carrying out of the provisions of this Order, save and except for
any gross negligence or wilfill misconduct on its part. Nothing in this Order shall derogate from
.~ the protections -afforded.the. Recsiver-by. Section. 14.06 of the BIA or-by.any. other. applicable .- crus--

legislation.
RECEIVER’S ACCOUNTS

1. THIS COURT ORDERS that any expenditure or liability which shall properly be made

or incurred by the Receiver, including the fees of the Receiver and the fees and disbursements-of

its Iegal counsel, incurred at the standard rates and charges of the Receiver and its counsel, both

before and after the making of this Order in respect of these proceedings, shall be allowed to it.in

passing its accounts and shall- form- & first-charge on the Property and the Frozen Funds in- -+ -
tew- ¥ - ¢ eere priozityto alk security interest; trists;iensy charget-and-ehoumbrances; statatory or-otherwise; i mmmar—tn

favour of any Pérson (the “Receiver’s Charge’), - '

20. THIS COURT ORDERS the Receiver and its legal counsel shall pass their accounts

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Comunercial List of the Ontario Superior Court of Justice.

21,  THIS COURY 'ORJJERS that prior to the passing of its accounts, the Receiver shall be
at liberty from time 1o time to apply reasonable amounts, out of the monies in its hands, against
its fees and disbursements, including legal fees and disbursements, incurred at the normal rates
and charges of the Receiver or its counsel, and such amouns shell constitate edvances against its

remuneration and disbursements when and as approved by this Court.
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FUNDING OF THE RECEIVERSEXP

22. THIS COURT ORDERS thai' the Receiver be at liberty and it is Rereby empoweredto - -
borrow by way of a revolving credit or otherwise, such monies from iime to time &s it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$250,000 (or such greater amount as this Courf may be firther Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such pedod or periods of time as it may
e ereran e ST, fOT the purpose of funding the exercise of the powers and duties conferred upon fhe
Receiver by this Order, including interim expenditures. The whole of the Property and the
Frozen Funds shall be and are hereby charged by way of a fixed and specific charge (the
“Receiver’s Borrowings Charge’) as security for the payment of the monies borrowed, fogether
with interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Petson, but subordinate in priority to the

SRV e bwr fewaig

Receiver's Charge.

123, . THIS COURT ORDERS that neither the Receiver’'s Borrowings Charge nor arly other ;
. .seourity. granted by the Receiver in connection with its borrowings under, this Qrder shall be
G oty 5 e GOTOTERE WALROUE AR OIS ACOUEL oyt st ot 80 ot e b ek S P o i ot
. i adfly . , )
o2y - THIS-COURT ORDERS that thet Receiver is at liberty. and:authrized-orisus ~
certificates substantially in the form annexed as Schedule “A” hereto (the “Receiver’s

Certificates”) for any amount borrowed by it pursnant to this Order.

25,  THOS COURT ORDERS that the monies from time to time borrowed by the Receiver
. pursuant to-this. Order or any further order of this Court and any and all Reoeiver’s. Certificates .
evidencing the same or any part thercof shall rank on a pari passu basis, unless otherwise agreed
: ';,to by the holders of any prior issued Receiver’s Certificates.
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GENERAL

26. THIS COURT ORDERS that the Receiver may'ﬁbm time to time apply to this Court
for advice and directions in the discharge of its powers and duties hereunder,

27, THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a trustee in bankruptey of the Company.

28. THIS COURT HEREBY REQUESTS the aid and recognition of any court, fribunal,
regulatory or administrative body having jurisdiction in Capada or in the United States or
clsewhere in the world to give effect to this Order and to assist the Receiver and its agents in
cartying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and fo provide such assistance to the
Receiver, as an officer of this Court, as may be necessary or desirable to give effect tothis Order
or to assist the Receiver and ifs agents in carrying out the terms of this Order.

29. THIS COURT ORDERS. that the Recelver be at liberty and is heseby authorized and -+ &
et oo S muwertd to iipply to any couritHbual; éTatory ot ‘administrative body, whereverssitiate; -

for the recognition of this Order and for assistance in carrying out the terros of this Order.
P e e - LI ST £ 25 St Bl ol A L ‘

30, THIS COURT ORDERS that any interested patty may apply to this Court {o vary or
amend this Order on not less {han seven (7) days® notice to the Recsiver and fo any other party
likely to be affected by the order sought or upon such other notice, if any, as this Cout may

order.
ENTERED AT / INSCRIT A TORONTO !
ON / BOOK NO: C_ ‘
LE / DANS LE REGISTRE NO.: Ay A .
' {

DEC 17 2008

PERJPAR: J\/
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SCHEDULE “A*»
RECEIVER’S CERTIFICATE

CERTIFICATE NO.
AMOUNT 3

1. THIS IS TO CERTIFY that KPMG Inc., the Receiver and Manager (the “Receiver”) of

o waroo w8ll of the -property, assefs and. undertaking..of New Life Capital.Cozp.,- New. Life.Capital....cc s ...
Investments Inc., New Life Capital Advantage Inc., New Life Capital Strategies Inc., 1660690
Ontario Lid, 2126375 Ontario Inc, 2108375 Ontatio Inc., 2126533 Ontario Inc., 2152042
Ontario Inc. and 2100228 Ontario Inc. appointed by Onder of the Ontario Superior Court of
Justice (the “Court”) dated the 17" day of December, 2008 {the “Order”) made in an action
having Court File Number 08-CL-7832, has received as such Receiver from the holder of this
certificate (the “Lender™) the principal sum of $e, being part of the total principal sum of $»
which the Receiver is authorized to borrow under and prrsnant to the Order. :

. v .2 ~: .The principal sum evidenced by this certificate:is payable on demand by the Lender with
e inetinfekest-terson caloulated-and- compounded-fdaily]- foaonthly not fn-advancein: the o Gay ofi s~
- cach month] after the date hereof at a notional Tate per annum equal to-the rate of @ per cent

Pie TS i

™ above fiie Priftre commerdial Jending rate of Royal Bank of Canadi frorh Hie 16 g, -~

3. Such principal sum with interest thereon is, by the terms of the Oxder, together with the
principa! sums and interest thereon of all other certificates issued by the Recelver pursuant to the
Order or to any further oxder of the Court, 2 charge upon the whole of the Property and the
Frozeni Fands (as defined in the Order), in priority to the sscurity interests of any other person,
but subject to the priority of the charges set out in the Order, and the right of the Receiver to
indemnify itself out of such Property in respect of its remuneration and expenses.
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-4, . -All sums payable in respect of principal and interest under this certificate dre-payable at.
the main office of the Lender at Toronto, Ontario.

3. Until all Hability in respect of this certificate has been terminated, no certificites creating
charges ranking or pruporting to rank in priority to this certificate shall be igsued by the Receiver
to any person ofher than the holder of this certificate without the prior written consent of the
holder of this certificate,

.. 6. ... The chargs. secpuing this.eertificate shall operate so as fo permit the Receiver to deal with_,.......wousne
the Property and the Frozen Funds (as defined in the Order) as authorized by the Order and as

authorized by any further or other order of the Court,

7. The Receiver does not undertake, .and it is not under any personal liability, to pay any
sutn in respect of which it may issue certificates under the terms of the Oxder,

DATED the » day of », 200w,

KPMG Inc, solely in ifs .capacity as. .

Ry PRI ER PR .':\'-':'.L‘-{ . .
ettt e o s s e Receiver of the Properly and the Frozen =
T A e S AT I T AR T v RN (a5 defihed in the Crder), and pot m

. its personal capacity

Per:

Name:
Title:
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Court File No. 08-CL-7832
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR, ) WEDNESDAY, THE 18™ DAY

e S

JUSTICE COLIN L. CAMPBELIL OF MARCH, 2009 .
BETWEEN:
ONTARIO SECURITIES COMMISSION

Applicant

- and-

1,

~Z 22 "NEW LIFE CAPITAL CORP., NEW LIFE CAPITAL INVESTMENTS INC., NEW
LIFE CAPYTAL ADVANTAGE INC., NEW LIFE CAPITAL STRATEGIES INC.,
1660690 ONTARIO LTD., 2126375 ONTARIO INC., 2108375 ONTARIO INC.,
2126533 ONTARIO INC., 2152042 ONTARIO INC. and 2100228 ONTARIO INC.

Respondents

ORDER

THIS MOTION made by KPMG INC,, in its capacify as the Court-appointed Receiver
and Manager of the Respondents (the “Receiver”™), for the relief set out in its Notice of Motion
dated March 12, 2009 herein was heard this day at 330 University Avenue, in the City of

Toronto.

UPON READING the First Report to the Court submitted by KPMG Inc. as Receiver
and Manager dated March 12, 2009 and upon hearing the submissions of counsel for the

Receiver, counsel for the Respondents and counsel for the Applicant, no one else appearing,

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record herein is hereby abridged so that this Motion is properly retumable today

and hereby dispenses with further service thereof.



THIS COURT ORDERS that the activities of the Receiver from the date of its
appointment to the date of its First Report to the Court are hercby approved.

THIS COURT ORDERS that the Receiver is authorized to return two uncashed cheques
and one uncashed bank draft in the possession of the Receiver to parties who purported to

subscribe for shares in one or more of the Respondents.

THIS COURT ORDERS that the Receiver is authorized to add the additional investors
who completed applications and remitted funds to the Respondents for the purchase of
units but who did not receive share certificates and were not included on the Respondents’
shareholder register (the “Unprocessed Investors”) to the Receiver’s mailing list of
investors in one or more of the Respandenfs for the purposes of dissemination of

information.

THIS COURT ORDERS that the Order of the Honourable Mr. Justice Campbell dated
December 17, 2008 appointing KPMG Inc. as Receiver of all of the undertaking, property
and assets of the Respondents be amended to add 2173817 Ontatio Inc. as a Respondent

and to include all of its undertaking, property and assets in the receivership.

THIS COURT ORDERS that the Receiver is. authorized, in its discretion, to issue and
proceed with one or more Applications for a Bankruptcy Order against one or more of the

Respondents on a consolidated basis or otherwise.

THIS COURT ORDERS that the Receiver is authorized to consent to, on behalf of the
Respondents, the making of one or more Bankruptey Orders against some or all of the
Respondents on a consolidated basis or otherwise, once the Applications for a Bankrupicy

Order have been issued.

THIS COURT ORDERS that the Official Receiver is directed to, in the event that the
Receiver obtains one or more Bankruptey Orders against some or all of the Respondents on
a consolidated basis, open one estate file and assign one estate file number for each

consolidated bankruptey.
ENTERED AT/ INSCRIT A TORONTO

ON / BOOK NO:
LE / DANS LE REGISTRE NO.: LCC/V\Q,-}—*—' X
L

MAR 16 2008 J

psmmn:&,/ ?
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Court File No. 08-CL-7832

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) TUESDAY, THE 8™ DAY
)
JUSTICE NEWBOULD ) OF SEPTEMBER, 2009
BETWEEN:

ONTARIO SECURITIES COMMISSION
Applicant
- and-

NEW LIFE CAPITAL CORP., NEW LIFE CAPITAL INVESTMENTS INC,, NEW
LIFE CAPITAL ADVANTAGE INC,, NEW LIFE CAPITAL STRATEGIES INC,,
1660690 ONTARIO LTD., 2126375 ONTARIO INC., 2108375 ONTARIO INC,,
2126533 ONTARIO INC., 2152042 ONTARIO INC,, 2100228 ONTARIQ INC, and
2173817 ONTARIO INC.

Respendents

ORDER
(Approval of Realization Plan)

THIS MOTION made by KPMG INC,, in its capacity as the Court-appointed
Receiver and Manager (the “Receiver”), without security, of all of the property, assets and
undertaking of New Life Capital Corp., New Life Capital Investments Inc., New Life Capital
Advantage Inc., New Life Capital Strategies Inc., 1660690 Ontario Ltd., 2126375 Ontario Inc.,
2108375 Ontario Inc., 2126533 Ontario Inc., 2152042 Ontario Inc., 2100228 Ontario Inc. and
2173817 Ontario Inc. (collectively, “New Life” or the “Companies™), for the relief set out in its
Notice of Motion dated September 1, 2009 (the “Notice of Motion™) was heard this day at 330

University Avenue, Toronto, Ontario.

UPON READING the Fourth Report to the Court of the Receiver dated
September 2, 2009 (the “Fourth Report”), the Receiver’s Supplemental Fourth Report to the



Court and upon hearing the submissions of counsel for the Receiver, counsel for the Applicant
and of Kevin McElcheran as representative connsel for the interests of persons who purchased
preferred or common shares in the capital stock of one or more of the Comﬁanjes excluding
Jeffrey Pogachar and Pacla Lombardi (the “Investors”) for the sole purpose of advising the
Investors in respect of the Receiver’s Realization Plan (defined below), no one else appearing,
"B e Nl 13 Hboip opprat T o T

Service

L THIS COURT ORDERS that the time for service of the Notice of Motion and
the Motion Record herein is hereby abridged so that this Motion is properly returnable today and

hereby dispenses with further service thercof.
Approval of Docuronent Delivery Protocol

2. THIS COURT ORDERS that the Document Delivery Protocol dated August 5,
2009 between the Receiver and the Companies’ principals, Jeffrey Pogachar and Poala

Lombardj, is hereby approved.
Approval of Realization Plans

3. THIS COURT ORDERS that the Receiver’s realization plan in respect of the
three (3) life insurance policies owned by 1660690 Ontario Ltd. and issned by ING on the life of
the same individual with a total face value of USD $570,919 (the “Advantage Policies™), as
described in the Fourth Report, is heréby approved (the “Advantage Realization Plan™).

4. THIS COURT ORDERS that the Receiver's realization plan in respect of the
nineteen (19) life insurance policies or life settlements (the “Investment Policies™), as described
in the Fourth Report, is hereby approved (the “Investment Realization Plan” and with the

Advantage Realization Plan, the “Realization Plan™).

5. TIHIS COURT ORDERS that the Receiver be and is hereby authorized to carry

out the Realization Plan, subject to any changes to the Realization Plan that the Receiver

considers to be appropriate.



6. THIS COURT ORDERS AND DECLARES that nothing in this Order shall

require the Recciver to accept any offer received as a result of the Realization Plan,
Approval of Statement of Receipts and Disbursements and A ctivities

7. THIS COURT ORDERS that the Receiver's Statement of Receipts and
Disbursements for the period December 17, 2008 to September 1, 2009 is hereby approved.

8. THIS COURT ORDERS that the Receiver’s activitics as described in the
Receiver’s Third Report to the Court dated May 28, 2009 and Fourth Report are hereby
approved.

9. THIS COURT ORDERS that the Receiver’s Supplemental Fourth Report to the

Court be and it is hereby sealed pending further Order of this Honourable Court,

ENTERED AY / INSCRIT A TORONTO

ON / BOOK NO:
LE / DANS LE REGISTRE NQ.:

SEP 0 8 2009

3% Joanne Nicoara
PER/ PAF!-R agistrar. Superior Gourt of Justice
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RELEASE AND SETTLEMENT AGREEMENT

This Release and Setilement Agreement ("Agrecment") is hereby made this g? z ﬁ\ day
of March, 2010, by and between MASSACHUSETTS MUTUAL LIFE INSURANCE
COMPANY ("MassMutual”), maintaining a principal place of business located at 1295 State -
Street, Springfield, MA 01111, and KPMG INC., in ifs capacify as the Court-Appoinfed
Receiver and Manager (the “Receiver”) of, among others, New Life Capifal Investments
Inc, ("New Life"), maintaining a principal place of business located at Suite 4600, Bay Adelaide
Centre, 333 Bay Street, Toronto, Ontario M5E 285,

WHEREAS MassMutval issued a policy of life insurance bearing policy no. 15624626
which insured the life of SRR @) with 2 face amount death benefit of $2.5

million, which Policy designated the SR Legacy Trust 2007 ("N Trust®) as the
Policy Owner ('uMgPolicy"); and

WHEREAS pursvant to the Order of the Ontario Superior Court of Ristice dated
December 17, 2008 in court file no. 08-C1~7832, KXPMG Inc. was appointed as the Receiver of,
among others, New Life Capital Tnvestments Ine; and

WHEREAS following the appointment of the Recei*:}er, the Receiver represented to

MassMutual that it is the trustes, owner and beneficiary of thefifl Trast and maintains all of
the lawfl anthority o exeroise all rights, tifle and inferest maintained, possessed and enjoyed by

the (S Trust including the agreements reached herein; and

WHEREAS MassMutual commenced an action in the United States District Coust,
Eastern. District of New York, bearing eivil action no, 09-cv-3037, entitled "Massachusetts

Mutual Life Insurence Company v.
Legacy Trust 2007, Jonathan S. Berck, New Life Investments, Ing., and KPMG, Inc.” ("Civil

Action"); and

WHEREAS KPMG Inc., the Receiver and MassMutual have now agreed to seitle the
dispute and all matters between them relating and/or arising under the S Policy, the -
Trust and the Civil Action; and :

WHEREAS the Receiver and MassMutual now wish to confirm and memorialize
their seftlennent of alf claims and disputes between them relating to this matter;

NOW, THEREFORE, the Receiver and MassMutual, intending to be legally bound,
and for the mutual covenants and promises set forth herein, ‘including incorporation of the

foregoing Whereas provisions, agree as follows:

1. Court Approval, Within thirty (30) days after execution of this Agreement by all
parties herefo, the Receiver shall apply to the Ontario Superior Court of Justice in court file no, 08~
CL-7832 for an Order approving the terms of this Agreement and authorizing the Receiver to
complefe the transactions contemplated herein (“Court Approval”)., For greater certainty, this
Agreemnent and the obligation of the Receiver to complete the transactions conterplated herein are



subject to Court Approval,

2. Tayment, Within twenty (20) days of the Receiver obtaining Court Approval,
MassMutual shall pay to the Receiver, a Jump sum of One Hundred and Three Thousand One
Hundred and Sixtytwo Dollars and 50/100 cents (USD $103,162.50) in immediately available
United States Dollar funds (the “Settlement Punds™).

3. Yermination, Surrender and Rescission of the Arking Policy. Upon
receipt of the Settlement Funds by the Receiver, and in furthei consideration for the
mwtual covenants and promises set forth heyoin, as set foxth above, the Receiver and the
Trust agree and acknowledge fhat the Policy js terminated, cancelled, surrendered,
rescinded, ab initio, and is pull and void and of no legal force and effect of whatsoever nature,

4, Dismissal of Civl Action. Upon roceipt of the Settlement Funds by the Receiver,
MassMutual agrees to immediately dismiss the Civil Action against KPMG Inc., New Life and

the [N Trost

5. elease by KPMG Ine, the Receiver and the Txust, Upon the
completion of the obligations st forth in paragraphs 1 to 4 herein, KPMG Inc., the Receiver and
the Trust, including each of their rospective predecessors, parent cotporations,

subsidiaries, affiliates, officers, directors, employees, agents, brokers, attorneys, successors,
assigns, representatives and any and all other entities or persons in privity with them. and/or who
claim through them, agree to release, acquit and forever discharge MassMutual, including its
predecessors, parent corporatiors, subsidiaries, affiliates, officers, directors, employees, agents,
brokers, attorneys, successors, assigas, representatives and any and all other entities or persons in
privity with it and/or who claim through them, from all claims, demands, debts, Liabilities, causes
of action, obligations, and Habilities of any kind, that KPMG Inc., the Receiver and the JNI
Trust, may have had or claim to have had, whether at Jaw or in equity, whether known or unknown,
whether anticipated or unanticipated, and arising from the beginning of the world to the date of

the execution of this Agreement and withont in any way limiting the generality of the .

Toregoing, which in any manner arise out of, or in any manner whatsoever directly or indirectly,
is connected with or related to; 1) the Policy and any and all claims for coverage or
benefits under the Policy; 2) MassMutual's administration, processing, investigation,
evaluation and/or underwiiting of the Policy; 3y all claims for contractual and exira-
contractual, federal or state, statutory or common law, causes of action including, without
limitation, all claims for benefits, actual damages, treble damages, attorney fees and costs,
prejudgment and post judgment interést, punitive and exemplary damages and the like; 4) any
claim for bad faith, frand or violation of state statutes and/or the insurance codes thereof; 5) any
claims that were or could be asserted in the Civil Action relating to the Policy; and 6) any
act, omission, transaction, dealing, conduct or negotiation of any kind whatsoever between KEMG
Inc., the Receiver, the JJJll Trust, New Life and MassMutval, or between anyone acting or
purporting to-act on their respective behalf with respect to the -Po]icy, or to any claim for

benefits submitted thereunder.,

6. Release by MassMutual, Upon the completion of the obligations set forth. in
paragraphs 1 to 4 herein, MassMutual, its predecessors, parent corporations, subsidiaries,
affiliates, officers, directors, employees, agents, brokers, attorneys, sSuecessors, assigns,
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representatives and any and all other entities or persons in privify with it and/or who. claim
through them, agree to release, acquit and forever discharge KPMG Ine., the Receiver, New Life
and fthe %Tmst, including each of their xespective predecessors, parent corporations,
subsidiaties, alfiliates, officers, directors, employees, agents, brokers, attomeys, successors,
assigns, representatives and any and al other entities or persons in privity with them and/or who
claim through them, from all claims, demands, debts, liabilities, causes of action, obligations and
linbilities of any kind, that MassMutual may have had or claim fo have had, whether at law or in
equity, whether known or unknown, whether anticipated or wnanticipated, and arising from the
beginning of the world to the date of the execution of this Agreement and without in any way
limiting the generality of the foregoing, which in any manver arise out of, or n any Mavger
whatsoever directly or indirectly, is connected with or related to: 1} the olicy; 2) the
Civil Action; and 3) any act, omission, transaction, dealing, conduct or negofiation of any kind
whatsoever between KPMG Ing., the Receiver, the I Trost, New Life and MassMutual, or
between anyone acting or-purporting to act on their tespective behalf with respect to the
Policy, or 1o any claim for benefits submitted thereunder, '

7. No Admission by MassMutual. The parties to this Agreemont recognize that
any payment or agreement made pursuant to this Agreement is not an admission by
MassMutual of any liability for any of the claims that were or could have been asserted by the
Receiver and the Trust, which Hability is hereby expressly denied, It is further
understood that the payment of any monies and/or the signing of this Agresment shall in no way
be deemed or used as an admission of any liebility or of any fact and shall have no precedential
value as to any colaim for alleged wrongdoing or liability in any other legal proceeding

whatsoever,

8. No Admission by KPMG Inc., the Receiver and the rust, The partics
to this Agreement recopnize that any acknowledgment or agreement made pursuant o this
Agreement is not an admission by KPMG Inc., the Receiver or the IR Trust of any liability
for any of the claims thet were or could bave been asserted hy MassMutual, which liability is
hereby expressly denied. It is further understood that the signing of this Agréement shall in no
way be deemed or used as an admission of any Mability or of any fact and shall have no
preoedential value as 10 any claim for alleged wrongdoing or liability in any other legal

procecding whatseever, ¢

-

9 Careful Review of Arreement and Understanding of Release, Each of
the parties hereto represents that it has carefully read this Agreement, and understands its torms
and conditions without reservation, Each of the parties hereto acknowledges that it has had ample
opportunity to consult with legal counsel of its choice regarding this Agreement and has not
relied on any representations or statements of the other party or the other party’s connse} with
respect to the subject matter of this Agreement. Fach of the parties hereto further acknowledges
that the other party is not warranting or representing any tax consequences of this Agrecment,
and that each is relying on its own legal and/or tax advisors and not on the other party in that

regard.

10.  Severability. If any portion or portions of this Agreement may be heid by a
court of competent jurisdiction to conflict with any federal, state or local law, and as a result



-

such portion or portions are declared to be invalid and of no force or effect in such jurisdiction, all
remaining provisions of this Agreement shall otherwise remain in full force and effect aud bo
construed s if siich invalid portion or portions had not been included herein,

11, Counterparts. This Agreement may be signed in several counterparts,
but all when taken together shall coustitute but a single document when executed by all parties.
This Agreement shall not constitute the agreement of the parties until such time as it has been

execuied by all parties,

12.  Enfire Agreement. Each party acknowledges and agrees that no
Xepresentations or promises have been made to or relied upon by any of them or by any person

acting for or on their behalf in connection with the subject matter of this Agreement which are not
specifically set forth herein. All prior representations and promises made by any party to another,
whether in writing or orally, are understood by the parties to be mexged in this Agreement,

13, Binding Effect. This Agreement shall be binding upon and shall inure to
the benmefit of the parties, their respective heirs, beneficiaries, personal representatives,

" sucgessors, and assigns,

14.  Amendments. This Agreement and all documents and instroments executed in
connection herewith or in furtherance hereof may not be amended, modified or supplemented
except by an instument in wiiting signed by all parties hereto,

.15 Purther Assurances, Bach party agrees to execute such further and additional
documents, instruments and writings as may be necessary, proper, required, desirable or
convenient for thé purpose of fully effectuating the texms and provisions of this Agreement,

16.  Governing Law. This Release and Settlement Agreemsnt shall be construed
- and governed by the laws of the State of New York.

17.  Covenant Not to Sue. Fach of the parties hereto agrees to never commence,
proseoute or cause to be prosecuted against the other party any complaint, suit, or proceeding -
based on the olicy. Each of thé parties herefo represents that it is unaware of any claim or
cause of aetion each has against the other party that is not released by this Agreement.

[The Remainder of this Page is Intentionally Blank]
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IN WITNESS WHEREOF, the partios have excented this Release and Settlement
Agreement as of the date first set forth above. :

KPMG INC.,, in its capacity as the Court-appointed
Receiver and Manager of New Life Ca pifal

Investments ¥nc, and as Trustee of the-

Legacy Yrast 2007

Per:
Ndme: Micheel Creber
Title:  President

Per:
Name: Todd Marf
Title:  Chaitman

We have the anthority to bind the Corporation.

“d

PROVINCE OF ONTARIO
: 88,
CITY OF TORONTO

Personally appeared the above-named €75 510 __who made oath that
the execution of this document is his/her own fiée act and deed in his/her capacity as an officer
of KPMG Ine, in its capacity as the Court-Appointed Receiver and Manager of New Lifz Capital

Inlestm&nts Inc. (the “Receiver”), and the free act and deed of the Receiver, this __2%% day of

2010,




KPMG INC.

Per:

¢! Michael Creber
Title:  President
Per: j
Name: Todd Marfy
Title:  Chairman

We have the authority to bind the Corporation.

PROVINCE OF ONTARIO
1 88,
CITY OF TORONTO
Personally appesred the above-named P2 Sans who made oath that
the execution of this document is his/her own free/act and deed in hisfher capacity as an officer
of K/}yﬁ Inc., and the free act and deed of KPMG Ing., this oY P day of
Aa.cdn , 2010. :

Notary Public
My Commission_ pires:

.....
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MASSACHUSETTS MUTUAL LIFE INSURANCE
COMPANY

Per: Aﬁg‘:@—

Name: jac@m ind PHELA L
Title:  Qorporsate. Vice Pes oeT

1 have the authority to bind the Coxporation.

BY: '
COMMONWRALTH OR MASSACHUSETFS State o Grgechest

Esgimw OF Hortfoec]

- Personally appeared the above-named Koo o 84 Phelug who made oath that

the execution of this document is his/her own free act and deed in his/her capacity as (o,
Vrce President of Massachusetts Mutual Life Inswrance Company and the free act and
deed of Massachusetts Mutual Life nsurance Company this Jﬂ“\ day of_Marcls , 2009,

—

Notary Public
My Commission Expizes: 4\ 20. p)d/@

CHRISTOPHER BROWN
NOTARY PUBLIC
STATE OF CONNECTICUT
My Commigalon Explres Jting 80, 2010



