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Court File No. 09-8321-00CL

ONTARIO
SUPERIOR COURT OF JJUSTICE
- (COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF SKYPOWER CORP.

Applicant

NOTICE OF MOTION
(Returnable November 18, 2009)

SkyPower Corp. (the “Applicant”) will make a motion to a Judge presiding over
the Commercial List on Wednesday, November 18, 2009, at 10:00 a.m. or as soon after that time

as the motion can be heard at the Courthouse, 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: This Motion is to be heard orally.
THE MOTION IS FOR:

1. An Order, inter alia:

(a) abridging the time for service of the Notice of Motion and the materials filed in

support of the Motion;

.

(b)  approving the sale of SkyPower’s to 3240384 Nova Scotia Limited, a subsidiary

of Emera Incorporated (“Emera™) of SkyPower’s interest in the capital stock of

-



-2.

Scotian Windfield Partners Corp. and certain of its wind project assets (the

“Emera Transaction”);

© approving the sale to Elemental Energy Inc. (“Elemental) of all of the issued
and outstanding shares in the capital of Fermeuse Wind Power Corp. and all of
SkyPower’s rights, title and interest under the administrative services agreement
between SkyPov(zer and Fermeuse Wind Power Corp. dated June 30, 2009; (the

“Elemental Transaction”); and

(d) such further and other relief as the Applicant may request and this Honourable

Court may deem just.
THE GROUNDS FOR THE MOTION are as follows:

2. The Applicant is a renewable energy developer in Canada. It is an industry leader with
extensive expertise in developing large-scale wind, solar and other renewable energy

power projects;

3. Pursuant to the Initial CCAA Order, the Applicant was granted protection pursuant to the
Companies’ Creditors Arrangement Act (the “CCAA”) and an initial stay of proceedings
to and including September 11, 2009, in respect of the Applicant and certain other
parties, is currently in effect. The stay of proceedings has been extended from time to

time to November 30, 2009;

4. On August 21, 2009, the Bankruptcy Court for the District of Delaware granted
SkyPower an Order for provisional relief under Chapter 15 of the U.S. Bankruptcy Code.

A final Order under Chapter 15 was granted on September 15, 2009;



10.

11.

12.

-3-

Pursuant to an Order of this Honourable Court dated August 25, 2009, the Applicant was

authorized to run a sale process in respect of all of its assets, property and undertaking;

The sale process is ongoing. On October 27, 2009, this Honourable Court approved a
sale in respect of SkyPower’s solar business to an affiliate of CIM Group, SkyPower’s

debtor-in-possession lender. The parties are working to close the transaction;

As part of the sale process, SkyPower has negotiated the terms of two additional

transactions — the Emera Transaction and the Elemental Transaction;

KPMG Inc., as monitor of SkyPower (the “Monitor”), and SkyPower’s senior secured

lenders support the Emera Transaction and the Elemental Transaction;

The Applicant believes the transactions to be in the best interests of the Applicant and its

stakeholders;

the provisions of the CCAA;

Rules 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure (Ontario); and

such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1.

2.

the Motion Record in connection with the within motion, filed;

the Fourth Report of the Monitor, filed; and
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3. such further and other evidence as counsel may submit and this Honourable Court may
admit.
Date: November 13, 2009 GOODMANS LLP

Barristers & Solicitors
250 Yonge Street, Suite 2400
Toronto, Canada M5B 2M6

Robert J. Chadwick (LSUC#35165K)
Fred Myers (LSUC# 26310A)
Cathy Costa (LSUC# 46582L)

Tel: 416.979.2211
Fax: 416.979.1234

Lawyers for the Applicant

TO: THE ATTACHED SERVICE LIST
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SERVICE LIST

GOODMANS LLP
250 Yonge Street, Suite 2400
Toronto, ON M5B 2M6

Robert J. Chadwick

Tel.: (416) 597-4285

Fax: (416) 979-1234

E-mail: rchadwick@goodmans.cja

Fred Myers

Tel.: (416) 597-5923

Fax: (416) 979-1234

E-mail: fmyers@goodmans.ca

Cathy Costa

Tel.: (416) 597-4214

Fax: (416) 979-1234

E-mail: ccosta@goodmans.ca

Counsel for SkyPower Corp.

KPMG INC.

Suite 3300

Commerce Court West

199 Bay Street, P.O. Box 231,
Stn Commerce Court
Toronto, ON MS5L 1B2

Todd Martin

Tel.: (416) 777-8245

Fax: (416) 777-3364

E-mail: toddmartin@kpmg.ca

Jenny Poulos

Tel.: (416) 777-3495

Fax: (416) 777-3364

E-mail: jennypoulos@kpmg.ca

Monitor of SkyPower Corp.
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AND TO: BORDEN LADNER GERVAIS LLP
Scotia Plaza
40 King Street West
Toronto, ON M5H 3Y4

Michael McNaughton

Tel.: (416) 367-6646

Fax: (416) 682-2837

E-mail: mmacnaughton@blgcanada.com

Roger Jaipargas

Tel.: (416) 367-6266

Fax: (416) 361-7067

E-mail: rjaipargas@blgcanada.com

Sam P. Rappos

Tel.: (416) 367-6033

Fax: (416) 361-7306

E-mail: srappos@blgcanada.com

Counsel for Monitor

AND TO: MCCARTHY TETRAULT LLP
66 Wellington Street West
Suite 5300, Box 48
TD Bank Tower
Toronto ON M5K 1E6

- Kevin Mcelcheran
Tel.: (416) 601-7730
Fax: (416) 868-0673
E-mail: kmcelcheran@mccarthy.ca

Counsel for CIM Group
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STIKEMAN ELLIOT LLP
Commerce Court West

199 Bay Street

Suite 5300

Toronto, ON MS5L 1B9

Elizabeth Pillon

Tel.: (416) 869-5623

Fax: (416) 947-0866

E-mail: lpillon@stikeman.com

Kathy Mah

Tel.: (416) 869-5652

Fax: (416) 947-0866

E-mail: kmah@stikeman.com

Counsel for Lehman Brothers Holdings Inc.

OSLER, HOSKIN & HARCOURT LLP
100 King Street West

1 First Canadian Place

Suite 6100, P.O. Box 50

Toronto, ON M5X 1B8

John MacDonald

Tel.: (416) 862-5672

Fax: (416) 862-6666

E-mail: jmacdonald@osler.com

Rupert Chartrand

Tel.: (416) 862-6575

Fax: (416) 862-6666

E-mail: rchartrand@osler.com

Tracy Sandler

Tel.: (416) 862-5890

Fax: (416) 862-6666
E-mail: tsandler@osler.com

Marc S. Wasserman

Tel.: (416) 862-4908

Fax: (416) 862-6666

E-mail: mwasserman@osler.com

Counsel for Lending Syndicate
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AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP
1 First Canadian Place
44th Floor
Toronto, ON M5X 1B1

Natasha MacParland

Tel.: (416) 863-5567

Fax: (416) 863-0871

E-mail: nmacparland@dwpv.com

James D. Bunting

Tel.: (416) 367 7433

Fax: (416) 863-0871

E-mail: jbunting@dwpv.com

Derek Vesey

Tel.: (416) 367.6921

Fax: (416) 863-0871
E-mail: dvesey@dwpv.com

Counsel for Nordeutsche Landesbank Girozentrale, New York Branch

AND TO: BAKER & MCKENZIE LLP
Brookfield Place, Suite 2100
181 Bay Street, P.O. Box 874
Toronto, ON M5J 2T3

Michael Nowina

Tel.: (416) 865-2312

Fax: (416) 863-6275

E-mail: michael.nowina@bakernet.com

Counsel for WestLB, AG
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BLAKE, CASSELS & GRAYDON LLP
Box 25, Commerce Court West
Toronto, ON MS5L 1A9

Pamela Huff

Tel.: (416) 863-2958

Fax: (416) 863-2653

E-mail: pamela.huff@blakes.com

Katherine McEachern

Tel.: (416) 863-2566

Fax: (416) 863-2653

E-mail: katherine.mceachern@blakes.com

Counsel for WestLB, AG, Toronto Branch
Steven Weisz
Tel.: (416) 863-2616

Fax: (416) 863-2653
E-mail: steven.weisz@blakes.com

Michael Mcgraw

Tel.: (416) 863-4247

Fax: (416) 863-2653
michael.mcgraw(@blakes.com

Counsel for PGA Boulevard Investment Corp.

AIRD & BERLIS LLP
Brookfield Place, 181 Bay Street
Suite 1800, Box 754

Toronto, ON M5J 2T9

Harry Fogul

Tel.: (416) 865-7773

Fax: (416) 863-1515

E-mail: hfogul@airdberlis.com

Counsel for Ontario Power Authority
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LAX O’SULLIVAN SCOTT LLP
Suite 1920, 145 King Street West
Toronto, ON MS5H 1J8

Clifford Lax
Tel.: (416) 598-0988

Fax.: (416) 598-3730
E-mail: clax@counsel-toronto.com

Shaun F. Laubman
Tel.: (416) 598-1744
Fax: (416) 598-3730
E-mail: slaubman@counsel-toronto.com

Counsel for SunEdison LLC

FASKEN MARTINEAU DUMOULIN LLP
Toronto Dominion Bank Tower

P.O. Box 20, Suite 4200

66 Wellington Street West

Toronto-Dominion Centre

Toronto, ON MSK IN6

Edmond F.B. Lamek

Tel.: (416) 865-4506

Fax: (416) 364-7813

E-mail: elamek@fasken.com

Counsel for General Electric Company and General Electric Canada

NOVA SCOTIA POWER INC.
P.0.Box 910

Halifax, NS

B3J2W5

Peter Doig
Tel.: (902) 428-6934
E-mail: peter.doig@emera.com
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OGILVY RENAULT LLP
Suite 3800

Royal Bank Plaza, South Tower
200 Bay Street

P.O. Box 84

Toronto, ON M5J 274

Virginie Gauthier

Tel.: (416) 216-4853

Fax: (416) 216-3930

E-mail: vgauthier@ogilvyrenault.com

Evan Cobb

Tel: (416) 216-1929

Fax: (416) 216-3930

E-mail: ecobb@ogilvyrenault.com

Lawyers for ABB Inc.

GARDINER ROBERTS LLP
Scotia Plaza, 40 King Street West, Suite 3100
Toronto, ON, Canada M5H 3Y2

Jeffrey Rosekat

Tel: (416) 865-6662

Fax: (416) 865-6636

Email: jrosekat@gardiner-roberts.com

Lawyers for Jacques Whitford Stantec Limited
CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza

40 King Street West

Toronto Canada MS5H 3C2

Mike Weinczok

Tel: (416) 642-7475

Fax: (416) 640-3046

Email: mweinczok@casselsbrock.com

Lawyers for Golder Associates Ltd.
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MINISTRY OF THE ATTORNEY GENERAL
Crown Law Office

McMurtry-Scott Building

8th Floor

720 Bay Street

Toronto, Ontario

MS5G 2K1

Tel: (416) 326-4008

TERRAIN GROUP

1 Spectacle Lake Drive
Dartmouth, Nova Scotia
B3B 1X7

SCOTIAN WINDFIELDS PARTNERS INC.
250 Yonge Street, 16 the Floor

Torc-)nto,' Ontario

M5B 2L7

Kerry Adler

Tel: (416) 979-4625

Fax: (416) 981-8686

E-mail: kerry.adler@skypower.com

SCOTIAN WINDFIELDS INC.
1 Spectacle Lake Drive
Dartmouth, Nova Scotia

B3B 1X7

Barry Zwicker

CANADA REVENUE AGENCY
55 Bay Street North
Hamilton, ON L8N 3E1

Brian Clements

Tel: 905-572-4426

Fax: 905-546-1615

Email: Brian.Clements@cra-arc.gc.ca
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AND TO: DEPARTMENT OF JUSTICE
The Exchange Tower
130 King Street West
Suite 3400
Post Office Box 36
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M5X 1K6

Diane Winters / Peter Zevenhuizen

Tel: (416) 973.3172

Fax: (416)973.0810
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Office of Legal Services
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Fax: 905-436-4510

E-Mail: kevin.ohara@fin.gov.on.ca

GOODMANS\5779758

- - - -
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Court File No. 09-8321-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF SKYPOWER CORP.

AFFIDAVIT OF KERRY E. ADLER
(sworn November 13, 2009)

I, KERRY E. ADLER, of the City of Toronto, in the Province of Ontario,

MAKE OATH AND SAY:

1. I am the Chief Executive Officer of SkyPower Corp. (“SkyPower”). As such, I
have personal knowledge of the matters to which I depose in this Affidavit.
Where I do not possess such personal knowledge, I have stated the source of my

information and, in all such cases, I believe it to be true.

2. This Affidavit is sworn in support of the motion by SkyPower for an order:

(a) approving the sale to 3240384 Nova Scotia Limited, a subsidiary of Emera
Incorporated (“Emera”), of SkyPower’s interest in the capital stock of
Scotian Windfield Partners Corp. and certain of its wind project assets, as
described more fully in the purchase agreement attached as Exhibit “A”

hereto; and

15
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(b) approving the sale to Elemental Energy Inc. (“Elemental”) of all of the
issued and outstanding shares in the capital of Fermeuse Wind Power
Corp. and all of SkyPower’s rights, title and interests under the
administrative services agreement between SkyPower and Fermeuse Wind
Power Corp. dated June 30, 2009, as described more fully in the purchase

agreement attached as Exhibit “B” hereto.

OVERVIEW

SkyPower is a renewable energy developer in Canada with expertise in

developing large-scale wind, solar and other renewable energy power projects.

By Order dated August 12, 2009, this Honourable Court granted SkyPower
protection pursuant to the Companies’ Creditors Arrangement Act (the “Imitial
Order”). By Order dated October 27, 2009, this Honourable Court granted an
extension of SkyPower’s stay of proceedings to and including November 30,

2009.

On August 21, 2009, the Bankruptcy Court for the District of Delaware granted
SkyPower an Order for provisional relief under Chapter 15 of the U.S.
Bankruptcy Code. A final Order under Chapter 15 was granted on September 15,

2009.

By Order dated August 25, 2009 (the “Sale Process Order”), this Honourable

Court approved a process for the sale of all of SkyPower’s assets, and in

16
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11.

-3-

particular, SkyPower’s development business (the “Development Business™) and

its turbine inventory (the “Turbines”).

With respect to the Development Business, bidders were permitted to bid on all
major components of the business, including SkyPower’s: (a) Solar Operating
Assets; (b) Solar Development Pipeline; (¢) Wind Operating Assets; (d) Wind

Development Pipeline, or any combination thereof.

The deadline for the submission of binding offers was October 5, 2009.

SkyPower received a total of 22 bids or expressions of interest in respect of the
Development Business and a total of 18 bids or expressions of interest in respect

of the Turbines.

Each of SkyPower, the Monitor and SkyPower’s principal secured lenders, being
its lending syndicate, led by HSH Nordbank AG, and Lehman Brothers Holdings
Inc. (collectively, the “Secured Lenders™), reviewed the bids and expressions of
interest received and SkyPower has engaged in discussions with a select number
of bidders who submitted binding offers in accordance with the court-approved

sale process.

The sale process is ongoing. By Order dated October 27, 2009, this Honourable
Court approved a transaction in respect of, inter alia, SkyPower’s Solar Operating
Assets and Solar Development Pipeline (the “Solar Business™) with an affiliate of

CIM Group, SkyPower’s DIP Lender.

17
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Further details regarding the sale process, the status thereof, the process for
selecting the successful bidders, including the criteria considered in doing so,
were included in the Third Report of the Monitor dated October 25, 2009,

previously filed with this Honourable Court.

WIND PROJECT TRANSACTION

SkyPower and Marathon LLC have negotiated the terms of a purchase agreement
(the “Digby Wind Project Purchase Agreement”) for SkyPower’s assets
relating to its Digby wind project (the “Digby Wind Project”) and wind-related
assets (the “Digby Wind Project Transaction”) with 3240384 Nova Scotia
Limited (the “324”), a subsidiary of Emera. This bid leading up to this

transaction was the most favourable in terms of purchase price and conditions.

SkyPower has received a deposit from 324.

A copy of the Wind Project Purchase Agreement is attached as Exhibit “A”
hereto. A summary of the principal terms of the Wind Project Purchase

Agreement are as follows:

(a) The purchased assets include, inter alia:

(1) SkyPower’s shares in the capital stock of Scotian Windfield
Partners Corp. (the “Joint Venture Company”), being a joint
venture company owned by SkyPower and Scotian Windfields Inc.
(“Scotian™) that develops wind projects in Nova Scotia — Digby

County, Guyborough County, Antigonish East Beaver Mountain



©

(d)

(ii)

(iif)

-5-

and Antigonish West Big Marsh (collectively, the “Wind
Projects”). Prior to closing all assets relating to these Wind
Projects, other than those relating to the Digby Wind Project, will
be transferred out of the Joint Venture Company to another

company jointly owned by SkyPower and Scotian;

certain contracts, agreements, permits, licenses and other
documents pertaining to the Digby Wind Project, including land

option/easement agreements; and

certain GE SLE wind turbine generators which will be used by 324

at the Digby Wind Project.

Ta??

The transaction is an “as is where is” transaction with limited

representations and warranties;

The transaction is conditional upon, inter alia:

) an approval and vesting order being granted by this

Honourable Court;
(i) certain required consents having been obtained;

(iii)  board approval of the transaction having been obtained. I
am advised by counsel to SkyPower that such approval has

been obtained;

19
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(iv) an agreement having been reached between 324 and
Scotian, SkyPower’s joint venture partner in the Joint
Venture Company, respecting certain matters involving the

Joint Venture Company and the Digby Wind Project;

) certain amendments to the joint venture agreement in
respect of the Joint Venture Company having been agreed

between Scotian and 324; and

(vi) 324 having reached an agreement with General Electric
Company and General Electric Canada (collectively,
“GE”) with respect to the assignment of a contract between
SkyPower and GE for the sale of power generation

equipment and related services.

At the request of 324, SkyPower is requesting that this Honourable Court seal the

purchase price to be paid pursuant to the Wind Project Purchase Agreement.

I understand that the Monitor and the Secured Lenders support the Digby Wind

Project Transaction.

I believe that, based on a review of all other offers received and the
recommendation of Marathon Capital, SkyPower’s financial advisor, the Digby

Wind Project Transaction is in the best interests of SkyPower and its stakeholders.

20
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19.

20.

21.

22.

23.

FERMEUSE TRANSACTION

SkyPower and Marathon LLC have also negotiated the terms of a purchase
agreement (the “Fermeuse Purchase Agreement”) for SkyPower’s interest in

Fermeuse Wind Power Corp. (the “Fermeuse Transaction™) with Elemental.

Fermeuse Wind Power Corp. is a wholly-owned subsidiary of SkyPower that
owns the wind power project known as the Fermeuse Wind Power Project. The
Fermeuse Wind Power Project achieved commercial operation on June 30, 2009
and consists of nine 3.0 MW, V90 Vestas wind turbines that are currently

delivering power to the grid operated by Newfoundland Power.

Elemental’s bid was the most favourable in terms of purchase price and

conditions.

SkyPower has received a deposit from Elemental.

A copy of the Fermeuse Purchase Agreement is attached as Exhibit “B” hereto. A
summary of the principal terms of the Fe rmeuse Purchase Agreement are as

follows:

(a) The purchased assets include, infer alia:

@@ all of the issued and outstanding shares in the capital of Fermeuse

Wind Power Corp.; and

(i1) all of SkyPower’s rights, title and interests under the administrative

services agreement between SkyPower and Fermeuse Wind Power

21
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Corp. dated June 30, 2009 (the “Administrative Services

Agreement”).

(©) The transaction is an “as is where is” transaction with limited

representations and warranties;

(d) The transaction is conditional upon, inter alia:

®

(i)

(iif)

(iv)

™)

an approval and vesting order being granted by this

Honourable Court;

the assignment by SkyPower and the assumption by
Elemental of the obligations under the Administrative
Services Agreement pursuant to which SkyPower will
provide to closing certain administrative services in relation

to the Fermeuse Wind Power Project;
certain required consents having been obtained;

delivery of a written resignation for each director of

Fermeuse Wind Power Corp.; and

written confirmation from counterparties to certain key
agreements that the agreement in question continues to be
in full force and effect and that the counterparty consents to
and approves of the assignment of the agreement to

Elemental.

22
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24. At the request of Elemental, SkyPower is requesting that this Honourable Court

seal the purchase price contemplated by the Fermeuse Purchase Agreement.

25. I understand that the Monitor and the Secured Lenders support the Fermeuse

Transaction.

26. I believe that, based on a review of all other offers received and the
recommendation of Marathon Capital, SkyPower’s financial advisor, the
Fermeuse Transaction is in the best interests of SkyPower and its stakeholders.

SWORN before me at the City of )

Toronto in the Province of Ontario on
November 13,2009.

235

A Commissioner }?)?taking affidavits _/ Kerry E. Adler
Chief Executive Officer
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PURCHASE AGREEMENT

SKYPOWER CORP.
as Seller
-and -
3240384 NOVA SCOTIA LIMITED
as Buyer
-and —
EMERA INCORPORATED

as Guarantor

Made as of October 23, 2009
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PURCHASE AGREEMENT
THIS AGREEMENT is made as of October 23, 2009
BETWEEN:

SKYPOWER CORP., a corporation incorporated under the laws
of Canada

(the “Seller”)
-and -

3240384 Nova Scotia Limited, a corporation incorporated under
the laws of the Province of Nova Scotia

(the “Buyer”)
-and —

Emera Incorporated, a corporation incorporated under the laws
of the Province of Nova Scotia

(the “Guarantor”)
RECITALS:

A. The Seller is a renewable energy development company headquartered in Toronto,
Canada with a portfolio of wind and solar energy projects at varying stages of
development throughout Canada.

B. Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the
“CCAA Court”) dated August 12, 2009 (the “Initial CCAA Order”), the Seller was
granted protection pursuant to the Companies’ Creditors Arrangement Act (the
“CCAA”).

C. Pursuant to an Order of the CCAA Court dated August 25, 2009, the Seller was
authorized to conduct a sale process with respect to its assets, property and undertaking.

D. The Guarantor is a party to this Agreement for the purpose of making certain
representations and warranties and giving certain covenants, including guaranteeing the
obligations of the Buyer hereunder;

E. The Seller and Nova Scotia Power Incorporated (“NSPI”) entered into a power purchase
agreement dated March 31, 2008 for renewable energy whereby the Seller agreed to sell
to NSPI and NSPI agreed to purchase from the Seller wind energy on the terms and
conditions set out therein (the “PPA™). '
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F. The Seller wishes to sell, and the Buyer wishes to purchase, the Purchased Assets (as
defined in this Agreement), and Buyer further wishes to assume certain liabilities in
connection therewith, subject to the terms and conditions of this Agreement.

NOW THEREFORE in consideration of the mutual covenants and agreements contained in this
Agreement and other good and valuable consideration (the receipt and sufficiency of which are
acknowledged), the Parties agree as follows:

ARTICLE 1 - INTERPRETATION

1.1 Definitions

In this Agreement,

(2)

(b)

©

(d)

“affiliate” of any Person means, at the time such determination is being made,
any other Person controlling, controlled by or under common control with such
first Person, in each case, whether directly or indirectly through one or more
intermediaries, and “control” and any derivation thereof means the control by one
Person of another Person in accordance with the following: a Person (“A”)
controls another Person (“B”) where A has the power to determine the
management and policies of B by contract or status (for example the status of A
being the general partner of B) or by virtue of beneficial ownership of a majority
of the voting interests in B; and for certainty and without limitation, if A owns
shares to which are attached more than 50% of the votes permitted to be cast in
the election of directors (or other Persons performing a similar role) of B, then A
controls B for this purpose;

“Agreement” means this Purchase Agreement and all attached Schedules, in each
case as the same may be supplemented, amended, restated or replaced from time
to time, and the expressions “hereof”, “herein”, “hereto”, “hereunder”, “hereby”
and similar expressions refer to this Agreement and all attached Schedules and
unless otherwise indicated, references to Articles, Sections and Schedules are to
Articles, Sections and Schedules in this Agreement;

“Applicable Law” means any domestic or foreign statute, law (including the
common law), ordinance, rule, regulation, restriction, by-law (zoning or
otherwise), order, or any consent, exemption, approval or licence of any
Governmental Authority, that applies in whole or in part to the transactions
contemplated by this Agreement, the Seller, the Buyer or any of the Purchased
Assets;

“Approval and Vesting Order” means an order granted by the CCAA Court
substantially in the form attached hereto as Schedule 1.1(d), on notice to a service
list acceptable to the Buyer, acting reasonably, which will, among other things:

(i)  authorize this Agreement and authorize and direct the execution and
delivery thereof by the Seller;
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(ii) authorize and direct the Seller to complete the transactions contemplated
by this Agreement;

(1)  provide for the vesting of title to the Purchased Assets in the Buyer in
accordance with the terms and conditions of this Agreement, free and clear
of all claims against the Purchased Assets of every nature or kind
whatsoever and howsoever arising, including all Encumbrances upon the
delivery of a certificate by the Monitor to the Buyer indicating that all
matters to be completed prior to the consummation of the transactions
contemplated by this Agreement have been satisfied or waived (where
permissible);

(iv)  provide that the net proceeds from the sale of the Purchased Assets shall
stand in the place and stead of the Purchased Assets; and

V) declare that all requirements of applicable bulk sales legislation have been
complied with, or exempt the transactions contemplated by this
Agreement from compliance with such legislation and dispense with any
notice requirements thereunder.

“Assigned Contracts” has the meaning given to such term in Section 2.5;
“Assumed Liabilities” has the meaning given to such term in Section 2.3;

“Business Day” means any day, other than a Saturday or Sunday, on which the
principal chartered banks of Canada in Toronto, Ontario and Halifax, Nova Scotia
are open for commercial banking business during normal banking hours;

“Buyer” has the meaning given to such term in the preamble to this Agreement;
“CCAA” has the meaning given to such term in the recitals to this Agreement;

“CCAA Court” has the meaning given to such term in the recitals to this
Agreement;

“CCAA Proceedings” means the proceedings commenced under the CCAA by
the Seller pursuant to the Initial CCAA Order;

“Closing” means the completion of the sale and purchase of the Purchased Assets
pursuant to this Agreement at the Closing Time and all other transactions
contemplated by this Agreement that are to occur contemporaneously with the
sale and purchase of the Purchased Assets;

“Closing Date” means the second Business Day following the first date by which
the conditions in Section 6.1 and Section 6.2 have been satisfied or such later date
as may be agreed upon by the Parties hereto;

“Closing Documents” means all contracts, agreements and instruments required
by this Agreement to be delivered at or before the Closing;

~
—

{
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“Closing Time” means 10:00 a.m. (Toronto time) on the Closing Date or such
other time on the Closing Date as the Parties agree in writing that the Closing
Time shall take place;

“Confidential Information” means non-public, confidential, personal or
proprietary information which is furnished to the Buyer by the Seller, including,
without limitation, information about identifiable individuals, any information
relating to the Seller and its affiliates or any customer or supplier of the Seller, but
does not include information that is or becomes generally available to the public
other than as a result of disclosure by the Buyer or its representatives or that is
received by Buyer from an independent third party that obtained it lawfully and
was under no duty of confidentiality (except to the extent that applicable privacy
laws do not exclude such information from the definition of personal
information);

“Contracts” means contracts, licences, leases, agreements, obligations, promises,
undertakings, understandings, arrangements, documents, commitments,
entitlements or engagements to which the Seller is a party or by which the Seller
is bound or under which the Seller has, or will have, any liability or contingent
liability (in each case, whether written or oral, express or implied);

“Court Approval” means the issuance of the Approval and Vesting Order by the
CCAA Court;

“Deposit” means a sum equal to five percent (5%) of the Purchase Price, which
will be paid by the Buyer to the Seller’s solicitors in trust within two Business
Days of the execution of this Agreement;

“Encumbrance” means any security interest, lien, prior claim, charge, hypothec,
hypothecation, reservation of ownership, pledge, encumbrance, mortgage or
adverse claim of any nature or kind other than licenses of intellectual property,
including but not limited to, those security interests held by the Secured Lenders
and any charges granted by the CCAA Court;

“Excluded Assets” has the meaning given to such term in Section 2.2;
“Excluded Liabilities” has the meaning given to such term in Section 2.4;

“Final” with respect to any order of any court of competent jurisdiction, means
that such order shall not have been stayed, appealed, varied (except with the
consent of the Buyer and Seller) or vacated, and all time periods within which
such order could at law be appealed shall have expired;

“GE Contract” means the Amended and Restated Contract for the sale of power
generation equipment and related services among General Electric Company and
General Electric Canada and the Seller dated March 2, 2009, together with change
orders Nos. 1 through 8 issued thereunder;
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“GE Turbines” means the 20 GE 1.5 SLE wind turbine generators under the GE
Contract. '

“Governmental Authority” means any government, regulatory authority,
governmental department, agency, commission, bureau, court, judicial body,
arbitral body or other law, rule or regulation-making entity:

(1)  having jurisdiction over the Seller, the Buyer, the Purchased Assets or the
Assumed Liabilities on behalf of any country, province, state, locality or
other geographical or political subdivision thereof; or

(ii) exercising or entitled to exercise any administrative, judicial, legislative,
regulatory or Taxing Authority or power;

“Governmental Authorizations” means authorizations, approvals, franchises,
orders, certificates, consents, directives, notices, licences, permits, variances,
registrations or other rights issued, granted or given by or from any Governmental
Authority;

“GST” means goods and services tax payable under the GST Legislation;
“GST Legislation” means Part IX of the Excise Tax Act (Canada);

“HSH Bank Syndicate” means HSH Nordbank AG, New York Branch, as
administrative agent and collateral agent on behalf of itself, Bayerische
Landesbank, New York Branch and Union Bank of California, Canada Branch
(n/k/a Union Bank, Canada Branch);

“including” and “includes” shall be interpreted on an inclusive basis and shall be
deemed to be followed by the words “without limitation”;

“Initial CCAA Order” has the meaning given to such term in the recitals to this
Agreement;

“Joint Venture” means the joint venture formed between the Seller and Scotian
pursuant to the Joint Venture Agreement;

“Joint Venture Agreement” means the Memorandum of Understanding between
the Seller and Scotian dated March 2, 2007,

“Joint Venture Company” means Scotian Windfield Partners Corp., a body
corporate, which was incorporated by the Seller and Scotian for the purposes of
developing the Wind Projects;

“Lehman” means Lehman Brothers Holdings Inc.;

“Monitor” means KPMG Inc., the monitor appointed by the CCAA Court under
the Initial CCAA Order;
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“Options” means all of the land option/easement agreements in the name of the
Seller forming part of the Purchased Assets and which are set out in Schedule
1.1(ss);

“Parties” means the Seller and the Buyer collectively, and “Party” means either
the Seller or the Buyer;

“Permits” means all of the permits, licences, approvals and authorizations,
including environmental permits from any Governmental Authority forming part
of the Purchased Assets;

“Person” means any individual, partnership, limited partnership, limited liability
company, joint venture, syndicate, sole proprietorship, company or corporation
with or without share capital, unincorporated association, trust, trustee, executor,
administrator or other legal personal representative, Governmental Authority or
other entity however designated or constituted;

“Performance Security” means the sum of $750,000 Cdn provided by the Seller
and held by NSPI as security under the terms of the PPA;

“PPA” has the meaning given to such term in the recitals to this Agreement;
“Purchase Price” has the meaning given to such term in Section 3.2;
“Purchased Assets” means

(i)  the Shares; and

(i1) any and all of the Seller’s interest in the assets set out in Schedule 1.1(ss)
attached hereto (including any interest acquired through the Seller’s
interest in the Joint Venture Company and any and all of the Seller’s
interest in the GE Turbines);

“Real Property” means all real or immoveable property and all plants, buildings,
structures, improvements, appurtenances and fixtures (including fixed machinery
and fixed equipment) thereon, forming part thereof or benefiting such real or
immoveable property;

“Required Consents” means the specific consents relating to the Purchased
Assets set forth on Schedule 1.1(uu);

“Restricted Rights” has the meaning given to such term in Section 2.5;
“RST” means all taxes payable under the RST Legislation;
“RST Legislation” means the Retail Sales Tax Act (Ontario);

“Scotian” means Scotian Windfields Inc., a body corporate, organized under the
laws of the Province of Nova Scotia;
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“Secured Lenders” means collectively the HSH Bank Syndicate and Lehman;
“Seller” has the meaning given to such term in the preamble to this Agreement;

“Shares” means all of the shares in the capital stock of the Joint Venture
Company legally or beneficially owned by the Seller;

“Sunset Date” has the meaning given to such term in Section 9.1(b);
“Tax” and “Taxes” includes:

(i)  taxes, duties, fees, premiums, assessments, imposts, levies and other
charges of any kind whatsoever imposed by any Governmental Authority,
including all interest, penalties, fines, additions to tax or other additional
amounts imposed by any Governmental Authority in respect thereof, and
including those levied on, or measured by, or referred to as, income, gross
receipts, profits, capital, transfer, land transfer, sales, goods and services,
harmonized sales, use, value-added, excise, stamp, withholding, business,
franchising, property, development, occupancy, employer health, payroll,
employment, health, disability, severance, unemployment, social services,
education and social security taxes, all surtaxes, all customs duties and
import and export taxes, countervail and anti-dumping, all licence,
franchise and registration fees and all employment insurance, health
insurance and Canada, Québec and other government pension plan
premiums or contributions; and

(ii)  any liability in respect of any items described in clause (i) payable by
reason of Contract, assumption, transferee liability, operation of law,
United States Income Tax Regulation Section 1.1502-6(a) (or any

predecessor or successor thereof or any analogous or similar provision
under law) or otherwise;

“Taxing Authority” means any Governmental Authority, domestic or foreign,
having jurisdiction over the assessment, determination, collection, or other
imposition of any Tax;

“Transferred Contracts” means all Contracts forming part of the Purchased
Assets;

“Transfer Taxes” has the meaning given to such term in Section 7.5(c);
“Turbine Assets” has the meaning given to such term in Section 2.6;
“Turbine Sale Process” has the meaning given to such term in Section 2.6;

“Wind Projects” means the following wind energy projects being developed by
the Seller, Scotian and the Joint Venture Company in Nova Scotia:

(1) Digby County;
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(i)  Guysborough County; and
(iii)  Antigonish East Beaver Mountain; and
(iv)  Antigonish West Big Marsh
1.2 Schedules
The following Schedules form part of this Agreement:

Schedule 1.1(d) Form of Approval and Vesting Order
Schedule 1.1(ss) Purchased Assets
Schedule 1.1(uu) Required Consents

1.3 Statutes

Unless specified otherwise, reference in this Agreement to a statute refers to that statute as it may
be amended, or to any restated or successor legislation of comparable effect.

1.4  Knowledge and Disclosure

Any reference to the “knowledge” or awareness of the Seller, will mean the actual knowledge,
information and belief of the President and Chief Executive Officer and the Chief Financial
Officer of the Seller, without inquiry, in their capacity as officers or directors of the Seller and
not in their personal capacity or in any other capacity, and without personal liability, as of the
date of this Agreement.

1.5  Headings and Table of Contents

The inclusion of headings and a table of contents in this Agreement is for convenience of
reference only and shall not affect the construction or interpretation hereof.

1.6 Gender and Number

In this Agreement, unless the context otherwise requires, words importing the singular include
the plural and vice versa and words importing gender include all genders.

1.7  Currency

Except where otherwise expressly provided, all amounts in this Agreement are stated and shall
be paid in Canadian dollars.

1.8  Invalidity of Provisions

Each of the provisions contained in this Agreement is distinct and severable and a declaration of
invalidity or unenforceability of any such provision or part thereof by a court of competent
jurisdiction shall not affect the validity or enforceability of any other provision hereof.
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1.9  Entire Agreement

This Agreement and the agreements and other documents required to be delivered pursuant to
this Agreement, constitute the entire agreement between the Parties and set out all the covenants,
promises, warranties, representations, conditions and agreements between the Parties in
connection with the subject matter of this Agreement and supersede all prior agreements,
understandings, negotiations and discussions, whether oral or written, pre-contractual or
otherwise. = There are no covenants, promises, warranties, representations, conditions,
understandings or other agreements, whether oral or written, pre-contractual or otherwise,
express, implied or collateral between the Parties in connection with the subject matter of this
Agreement except as specifically set forth in this Agreement and any document required to be
delivered pursuant to this Agreement.

1.10 Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this Agreement
shall be binding unless executed in writing by each of the Parties hereto. No waiver of any
provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver
of any provision of this Agreement constitute a continuing waiver unless otherwise expressly
provided.

1.11 Governing Law; Jurisdiction and Venue

This Agreement, the rights and obligations of the Parties under this Agreement, and any claim or
controversy directly or indirectly based upon or arising out of this Agreement or the transactions
contemplated by this Agreement (whether based on contract, tort, or any other theory), including
all matters of construction, validity and performance, shall in all respects be governed by, and
interpreted, construed and determined in accordance with, the laws of the Province of Ontario
and the federal laws of Canada applicable therein, without regard to the conflicts of law
principles thereof. The Parties consent to the jurisdiction and venue of the courts of Ontario for
the resolution of any such disputes arising under this Agreement. Each Party agrees that service
of process on such Party as provided in Section 11.8 shall be deemed effective service of process
on such Party.

Notwithstanding the foregoing, any and all documents or orders that may be filed, made or
entered in the CCAA Proceedings, and the rights and obligations of the Parties thereunder,
including all matters of construction, validity and performance thereunder, shall in all respects be
governed by, and interpreted, construed and determined in accordance with the CCAA, without
regard to the conflicts of law principles thereof. The Parties consent to the jurisdiction and
venue of the CCAA Court for the resolution of any such disputes, regardless of whether such
disputes arose under this Agreement. Each Party agrees that service of process on such Party as
provided in Section