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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF AN APPLICATION PURSUANT
RULE 14.05(2) OF THE ONTARIO RULES OF CIVIL PROCEDURE, R.R.0O. 1990, Reg.
194 AND SECTION 35 OF THE PARTNERSHIPS ACT, R.S.0. 1990, c. P.5

IN THE MATTER OF AN APPLICATION PURSUANT
TO SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.0. 1990, c. C. 43

BETWEEN:
JAMES HAGGERTY HARRIS
Applicant/Moving Party

- and —

BELMONT DYNAMIC GROWTH FUND,
an Ontario Limited partnership

Respondent

NOTICE OF MOTION
(returnable August 6, 2009)

THE MOVING PARTY, James Haggerty Harris (the “Moving Party”), will make a
motion to a judge on August 6, 2009 at 10:00 am or as soon after that time as the motion can

be heard, at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

1. An Order substantially in the form attached as Schedule “A” hereto (the “Draft

Order”), among other things:
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(a) abridging the time for service of the Notice of Motion and Motion Record such
that this motion is properly returnable on August 6, 2009, and dispensing with

any further service thereof except as set out in the Draft Order;

(b}  appointing KPMG Inc. (“KPMG”} as receiver and manager (“Receiver”) of all
the assets, undertakings and properties of the Respondent, the Belmont

Dynamic Growth Fund (the “Belmont Fund*), with the authorities and powers
described in the Draft Order;

(c) for approval of the proposed manner of providing substituted service on each
of the Limited Partners (defined below) of the Belmont Fund as described in
the Affidavit of Robert Craig McDonald (the “McDonald Affidavit™);

(d)  validating service of the Notice of Application upon the Belmont Fund and the
General Partner (defined below) and declaring that unless the Belmont Fund or
General Partner, as the case may be, serves a Notice of Appearance in this
proceeding, the Applicant is not required to provide further notice of these

proceedings to it; and

2. Such further and other relief as counsel may advise and this Honourable Court

considers just.
THE GROUNDS FOR THE MOTION ARE:

3. The Belmont Fund is an investment fund that was established as a limited partnership
pursuant to a Limited Partnership Agreement (the “LP Agreement™) between Belmont
Dynamic GP Inc. (the “General Partner”), as general partner, and 135 limited partners (the

“Limited Partners™).

4, RBC Phillips, Hager & North Investment Counsel Inc. (‘RBC PH&N IC”) acts as the
portfolio manager for 126 of the 135 Limited Partners and its affiliate, RBC Dominion
Securities Inc. (“RBCDS”), acts as portfolio manager for 4 of Limited Partners and maintains

brokerage accounts for the remaining 5 Limited Partners.

5. The General Partner, an Ontario corporation, acts as manager of the Belmont Fund.
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6. The Belmont Fund entered into certain forward contracts, which allowed it to obtain-
exposure to the returns of the Belmont Dynamic Growth Segregated Portfolio (the
“Underlying Fund”) without having a direct interest in the Underlying Fund.

7. Harcourt Investment Consulting AG (“Harcourt”), one of two shareholders of the

General Partner, is a portfolio management firm that advises the Underlying Fund.

LOSSES AND MOUNTING FEES
8. In October, 2008, Harcourt advised RBC PH&N IC that the Underlying Fund was no

longer viable due primarily to the relatively recent turmoil in the financial markets. Harcourt

advised that steps would therefore be taken to dissolve the Belmont Fund.

9. The value of the partnership units in the Belmont Fund has declined and the Limited
Partners have incurred losses. The prospect of any recovery of such losses appears to be

remote.

10.  Despite such losses, the Belmont Fund continues to incur fees and expenses including
an administration fee payable to the General Partner and a monthly management fee and

performance fee payable to Harcourt.

11.  As long as the Belmont Fund continues to incur such fees and expenses, the remaining

equity of the Limited Partners in the Belmont Fund is being eroded.

12. Moreover, redemptions in the Underlying Fund have been suspended. Accordingly,
RBC PH&N IC on behalf of the Managed Account Partners and the RBCDS Partners have

been and continue to be prevented from redeeming partnership units in the Belmont Fund.

13.  As a result, the Limited Partners are not only unable to redeploy funds invested in the
Belmont Fund in an attempt to recover losses incurred but also their funds are trapped and
subject to continuing erosion as a result of the fees and expenses that continue to be charged

and paid to the benefit of the General Partner and Harcourt, among others.

14, In December, 2008, the General Partner provided RBC PH&N IC with a draft notice

of a special meeting of Limited Partners to consider and approve the dissolution of the
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Belmont Fund and the appointment of a receiver. However, the meeting was never convened
because of an “impasse” that is alleged to have developed between Harcourt and the other

shareholder of the General Partner, which has become the subject of a court proceeding.

APPOINTMENT OF RECEIVER: JUST AND CONVENIENT
15. Given the circumstances described above, RBC PH&N IC brought the within

application to dissolve the Belmont Fund. The application is returnable on August 27, 2009
(the *“Dissolution Hearing”). In the meantime, the Moving Party seeks to appoint the

Receiver.

16. Further, pursuant to investment management agreements with Limited Partners and
the terms of the LP Agreement, RBC PH&N IC is authorized on behalf of a sufficient number

of Limited Partners to approve dissolution of the Belmont Fund and the appointment of a

recejver,

17. However a court-supervised receivership and dissolution process is more appropriate

than proceedmg privately, and is just, convenient and equitable.

18. Appointing the Receiver is just and convenient, and necessary to protect the assets of
the Belmont Fund pending the Dissolution Hearing and to effect an orderly realization and

distribution of the proceeds should the Belmont Fund be ordered to be dissolved.

NOTICE TO GENERAL PARTNER AND LIMITED PARTNERS
19. . Given the number and nature of the parties interested in these proceedings, personal

service on the Limited Partners is impractical, undesirable, and unnecessary to provide notice

of relevant matters in these proceedings.

20.  The proposed method, described in the McDonald Affidavit, is a fair and reasonable

approach to giving the Limited Partners notice of these proceedings.

21.  With respect to the Belmont Fund and the General Partner, they will be served with
the Notice of Application by personal service on the General Partner in both its own capacity

and on behalf of the Belmont Fund. However, it is unclear whether the Belmont Fund and/or
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the General Partner will respond to these proceedings given the impasse that has developed

between the General Partner’s two controlling shareholders.

22.  ltis appropriate, in order to provide greater clarity, to grant an order validating service
upon the Belmont Fund and the General Partner and declaring that unless the Belmont Fund
or General Partner, as the case may be, serves a Notice of Appearance in this proceeding, the

Applicant is not required to provide further notice of these proceedings to it.

OTHER GROUNDS
23.  The Moving Party also relies upon:

(a) section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43 ; and

(b) rules 2.03, 16, 38.06 and 41 of the Rules of Civil Procedure, R.R.0O. 1990, Reg.
194; | '

() the equitable jurisdiction of this Honourable Court; and

(d)  such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:
(@)  The affidavit of Robert Craig McDonald, sworn July 30, 2009
(b) The consent of KPMG Inc. to act as receiver and manager;

(c) Such further and other evidence as counsel‘ may advise and this Honourable

Court may permit.
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July 30, 2009 McCarthy Tétrault LLP

TO:

AND TO:

AND TO:

AND TO:

AND TO:

Suite 5300, Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Malcolm M, Mercer LSUCH: 23812W
Tel: (416) 601-7659
Fax: (416) 868-0673

- James D. Gage LSUCH: 346761
Tel: 416-601-7539
Fax: 416-868-0673

Heather L. Meredith LSUCH#: 48354R.
Tel: 416-601-8342
Fax: 416-868-0673

Lawyers for the Applicant/Moving Party

BELMONT DYNAMIC GROWTH FUND
Suite 800

357 Bay Street

Toronto, ON M5H 2T7

BELMONT DYNAMIC GP INC.
Suite 800

357 Bay Street

Toronto, ON M5H 2T7

OMNISCOPE ADVISORS INC.
Suite 800

357 Bay Street

Toronto, ON M5H 2T7

HARCOURT INVESTMENT CONSULTING AG
Suite 800

357 Bay Street

Toronto, ON M5SH 2T7

NATIONAL BANK OF CANADA (GLOBAL) LIMITED/
NATIONAL BANK OF CANADA

1155 rue Metcalfe, 19" Floor

Montreal, Quebec, H3B 5G2
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF AN APPLICATION PURSUAN T
RULE 14.05(2) OF THE ONTARIO RULES OF CIVIL PROCEDURE, R.R.0. 1990, Reg. 194
AND SECTION 35 OF THE PARTNERSHIPS ACT »R.8.0.1990,¢.P.5

IN THE MATTER OF AN APPLICATION PURSUANT
TO SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.5.0.1990,¢. C. 43

BETWEEN:
JAMES HAGGERTY HARRIS
Applicant
- and — '
BELMONT DYNAMIC GROWTH FUND,
an Ontario Limited partnership
Respondent

AFFIDAVIT OF ROBERT CRAIG McDONALD
SWORN JULY 30, 2009

I, Robert Craig McDonald of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

L. I am Vice-President of RBC Phillips, Hager & North Investment Counsel Inc.
(“RBC PH&N IC™), which acts as the portfolio manager for 126 of the 135 limited partners (the
“Limited Partners™) of the Belmont Dynamic Growth Fund (the “Belmont F und™). Iam also
Vice-President, Portfolio Implementation for RBC Dominion Securities Inc. (“RBCDS™), which

acts as portfolio manager for 4 Limited Partners and maintains brokerage accounts for 5 Limited
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Partners. As such I have personal knowledge of the facts to which I depose, except where I have
indicated that I have obtained facts from other sources, in which case I verily believe those facts

to be true.

2. This affidavit is filed in support of an application for orders providing for, among
other things, the dissolution of the Belmont Fund and the appointment of KPMG Inc. as receiver

and manager of all property of the Belmont Fund in order to properly effect such dissolution.

RBC Phillips, Hager & North Investment Counsel Inc.

3. RBC PH&N IC is a corporation that was originally incorporated under the
Business Corporations Act (Ontario) (“OBCA”) on J anuary 5, 1977 and continued under the
Canada Business Corporations Act on February 17, 2000. It is a wholly-owned subsidiary of the

Royal Bank of Canada (the “Bank™). Its head office is located in Toronto, Ontario.

4, RBC PH&N IC carries on the business of a portfolio manager in Canada. It
provides discretionary wealth management services to clients with investable assets in excess of
$1 million. Its clients include high net worth individuals and families, foundations and not-for-
profit organizations. It had assets under management of approximately $8,082,099,501 as at

June 30, 2009.

5. RBC PH&N IC is registered as an investment counsel and portfolio manager or

their equivalent under the securities legislation of all provinces and territories of Canada.
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l RBC Dominion Securities Inc.

6. RBCDS isa corpofation that was originally incofporated under the OBCA on
January 5, 1977 and continued under the Canada Business Corporations Act on February 17,

2000. It is a wholly-owned subsidiary of the Bank and an affiliate of RBC PH&N IC. Its head

office is located in Toronto, Ontario.

7. RBCDS carries on the business of a dealer and portfolio manager in Canada. It is
registered as an investment dealer or its equivalent under the securities legislation (I)f all
provinces and territories of Canada and as a future commission merchant under thé Commodity
Futures Act (Ontario) and The Commodity Futures Act (Manitoba). It is also a member of the
Investment Industry Regulatory Organization of Canada and the TSX Venture Exchange, an

approved participant of the Montreal Exchange and a participating organization of the Toronto

Stock Exchange.

The Belmont Dynamic Growth Fund

8. The Belmont Fund is an investment fund that was established as a limited

partnership under the laws of Ontario pursuant to a Limited Partnership Agreement made as of

June 9, 2006 between Belmont Dynamic GP Inc. (the “General Partner™), as general partner, and

each Limited Partner (the “LP Agreement™). A copy of the LP Agreement is attached as Exhibit
N :

9. The principal address of the Belmont Fund is 357 Bay Street, Suite 800, Toronto,

‘Ontario. The only undertaking of the Fund is the investment of its assets.
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The General Partner
10.  The General Partner is a corporation incorporated under the OBCA. Its
authorized capital consists of an unlimited number of common shares. Its principal address is

357 Bay Street, Suite 800, Toronto, Ontario.

11. The General Partner acts as the manager of the Belmont Fund. As such, the
Genefal Partner is responsible for managing the day-to-day business of the Belmont Fund
including providing or obtaining administrative and investment management services to or for
the Belmont Fund, providing or obtaining distribution and redemption services for units of the

Belmont Fund and monitoring the Belmont Fund’s investment portfolio.

12.  The only shareholders of the General Partner are Harcourt Investment Consulting
AG (“Harcourt”) and Omniscope Advisors Inc. (“Omniscope”). Each of Harcourt and

Omniscope owns 50% of all of the outstanding common shares of the General Partner.

Harcourt Investment Consulting AG

13.  Harcourt carries on business as a portfolio manager. Since 1998, Harcourt’s'
portfolio management business has focussed exclusively on funds of hedge funds. Its principal
offices are located in Zurich, Switzerland. It is recognized as one of the top ranked fund of
hedge funds managers in Switzerland and as a leading global provider of multi hedge funds

solutions for institutional clients.

14.  Harcourt’s principal shareholder is The Vontobel Group. The Vontobel Group
holds a 57% stake in Harcourt. Harcourt’s other shareholders include members of its
management and staff. The Vontobel Group is an internationally-oriented Swiss Private Bank

also headquartered in Zurich.
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15. Harcourt was selected to provide its hedge fund management expertise to clients
(“RBC Clients”) of RBC PH&N IC and RBCDS following the completion of a hedge fund
manager selection process that was conducted by RBC PH&N IC and its affiliates. The Belmont
Fund and the Belmont Dynamic Growth Segregated Portfolio (the “Underlying Fund™),
described below, were established by Harcourt to provide RBC Clients with indirect access to

Harcourt’s investment management services.

Omniscope Advisors Inc.
16.  Omniscope carries on the business of a securities dealer. It is registered as a
dealer in the category of limited market dealer under the Securities Act (Ontario) (the “Ontario

Act”),

17. Omniscope is wholly-owned by Mr, Daniel A Nead. Mr. Nead is also the sole

director and officer of Omniscope.

Accilent Capital Management Inc.

18.  The General Partner has appointed Accilent Capital Management Inc.
(“Accilent”) as the investment adviser to the Belmont Fund for the putpose of providing
investment advice and research and trading strategies to the Belmont Fund in _accordance with
the terms and conditions of an investment advisory agreement dated June 9, 2006 between the

General Partner, the Belmont Fund and Accilent.

19.  Accilent carries on the business of a portfolio manager in Canada. It provides
investment advisory services for third party and proprietary funds, individual managed accounts

and structured investments. Its offices are located in Toronto, Ontario.
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20.  Accilent is registered as an investment counsel and portfolio manager and a

- limited market dealer under the Ontario Act.

Units of the Belmont Dynamic Growth Fund

21.  Anunlimited number of class AC limited partnership units (“Class Units™), class
AU limited partnership units (“Class AU Units™), class FC limited partnership units (“Class FC
Units”) and class FU limited partnership units (“Class FU Units™) were originally offered for sale
by the Belmont Fund pursuant to an offering memorandum in reliance upon exemptions from the
prospectus requirements of Canadian securities laws that were available pursuant to National

Instruments 45-106 Prospectus and Registration Exemptions

22.  Each Class AC Unit, Class AU Unit, Class FC Unit and Class FU Unit
(individually, a “Unit” and collectively, the “Units”) represents an equal undivided interest in the

net assets of the Belmont Fund attributable to the class of Units,

23.  The Class AC Units and the Class AU Units (individually, a “Class A Unit” and
collectively, “Class A Units”) were intended for sale to the clients of registered dealers and they
entitled a registered dealer to receive payment of a quarterly trailer fee from the General Partner
equal to the product of an annual rate of 1% multiplied by the aggregate net asset value of the
Class A Units owned by all clients of the registered dealer. Class AC Units are denominated in
Canadian dollars and Class AU Units are denominated in US dollars. Only one client of RBC

PH&N IC acquired any Class A Units.

24.  Class FC Units and Class FU Units (individually, a “Class F Unit” and
collectively, “Class F Units”) were intended for sale to all other investors. No trailer fee was

payable by the General Partner in respect of Class F Units, Class FC Units are denominated in
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Canadian dollars and Class FU Units are denominated in US dollars. As described in greater

detail below, the only investors to acquire Class F Units were clients of RBC PH&N IC and
RBCDS.

25.  Units could be acquired on the last business day of each calendar month (each, a
“Valuation Date™) for an amount equal to the net asset value of the Units on the Valuation Date
determined in accordance with the LP Agreement. Redemptions of Units could be made on the
last business day of a calendar quarter for an amount equal to the net asset value of the Units less
the amount of any performance fee payable to Harcourt, as described in greater detail bélow, and
the amount of any early withdrawal charge payable to the General Partner in respect of any Units

redeemed prior to the second anniversary of the date on which the Units were issued,

26.  Limited Partners wishing to purchase or redeem their Units were required to
forward a completed subscription form or redemption request to the General Partner.
Subscription forms had to be received by the General Partuer prior to the relevant Valuation

Date. Redemption requests had to be made 90 days before the last business day of the calendar

quarter on which a Limited Partner wished to redeem his or her Units.

27.  All proceeds from the sale of Units were to be invested in accordance with the

investment objective and the investment strategy of the Belmont Fund.

Investment Objective and Investment Strategy
28.  The investment objective of the Belmont Fund is to generate absolute returns

which are not correlated to global equity or bond markets,

29.  The Fund sought to achieve its investment objective by obtaining exposure to the

returns of the Underlying Fund. It obtained such exposure by first using the proceeds from its
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offering of Units to acquire a basket of Canadian common shares (the “Canadian Share
Portfolio™) that constituted “Canadian securities” for purposes of section 39(6) of the Jncome Tax
Act (Canada). It then entered into two forward purchase and sale agreements {collectively, the
“Forward Contract”) with an affiliate of a bank set out in Schedule I of the Bank Act (Canada)

(the “Counterparty”).

30.  Inaccordance with the terms and conditions of the Forward Contract, the
Counterparty has agreed to pay to the Belmont Fund on the maturity date of the Forward
Contract (the “Forward Maturity Date™) an amount equal to the redemnption proceeds of a
notional number of shares of the Underlying Fund (the “Notional Number of Shares™) 6n the
Forward Maturity Date in exchange for the delivery of the Canadian Share Portfolio to the
Counterparty by the Belmont Fund or an equivalent cash payment at the election of the Belmont
Fund. The Forward Maturity Date is August 1, 2016 or such other date as may be agreed upon

in writing by the Counterparty and the Belmont Fund.

31, Inorder to permit the Belmont Fund to fund redemptions of Class F Units by the
Limited Partners from time to time, and to pay the ongoing fees and exp;anses that are described
below, the terms of the Forward Contract provide that the Forward Contract may be partially
settled prior to the Forward Maturity Date by the Belmont Fund tendering to the Counterparty

securities of the Canadian Share Portfolio.

32.  Assecurity for its obligations under the Forward Confract, the Belmont Fund has

pledged the Canadian Share Portfolio to the Counterparty.

33.  Although not required to do so, it is my understanding that, consistent with

conventional hedging practice, the Counterparty has executed a short sale (the “Short Sale”) of
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securities equivalent to those comprising the Canadian Share Portfolio and that it has used the
proceeds from the Short Sale (the ‘Short Sale Proceeds”) to acquire shares of the Underlying

Fund. The number of shares of the Underlying Fund that were acquired by the Counterparty

| using the Short Sale Proceeds is equal to the Notional Number of Shares.

34.  Asaresult of the Forward Contract, the Belmont Fund has exposure to the

performance of the Underlying Fund but it has no direct interest in the Underlying Fund.

35.  The Forward Contract may be terminated prior to the Forward Maturity Date in
certain circumstances including by the Counterparty if an évent occurs that the Counterparty
determines has had, or would reasonably be expected to have, an adverse effect on the
Counterparty’s ability to execute, maintain, re-establish or modify any hedge of its position

under the Ferward Contract.

36.  Inaddition to its acquisition of the Canadian Share Portfolio and entering into the
Forward Contract, the Belmont Fund entered into currency hedging transactions (collectively,
the “FX Holding™) in order to hedge the risk applicable to Class FC Units in relation to the US
dollar deno'minated returns of the Forward Contract. The FX Hedge was unwound on April 21,

2009,
37. A diagram depicting the structure of the Belmont fund is attached as Exhibit B.

Belmont Dynamic Growth Segregated Portfolio

38.  The Underlying Fund is a segregated portfolio of Belmont SPC, a segregated
portfolio company established under the laws of the Cayman Islands. The Underlying Fund is

advised by Harcourt,
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39.  Like the Belmont Fund, the investment objective of the Underlying Fund is to

generate absolute returns which are not correlated to global equity or bond markets,

40.  The Underlying Fund seeks to achieve its investment objective by investing, on a
leveraged basis, in various specialized funds of hedge funds that are also managed i)y Harcourt
that include, among others, Belmont Asia Ltd., Belmont Europe Ltd., Belmont Long Short
Equity Ltd., Belmont Fixed Income Ltd., Belmont Market Neutral Ltd., Belmont Global CTA
Ltd. and Belmont Natural Resources Ltd. ‘Duplication of management and performance fees by
Harcourt is avoided because the Underlying Fund invests only in fee-free share classes of tﬁe

funds of hedge funds underlying the Underlying Fund.

Fees and Expenses
The General Partner

41.  For the services that the General Partner provides to the Belmont Fund the
General Partner receives an administration fee that is equal to 1/12 of 0.1% of the aggregate net
asset value of all outstanding Class F Units and that is calculated and payable in arrears on the

last business day of each calendar month.

Harcourt Investment Consulting AG

42,  For the investment management services that Harcourt provides to the Underlying

Fund, Harcourt is entitled to receive a monthly management fee and a performance fee.

43.  The monthly management fee is equal to 1/12 of 1.2% of the Underlying Fund’s

net asset value calculated and paid in arrears on the last day of each calendar month.

44,  The performance fee is calculated with reference to the following:
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. the positive difference (the “Excess Amount™), if any, between the net asset value
per share of the Underlying Fund on the last business_ day of each calendar quarter
(the “Determination Date”) and the net asset value per share of the Underlying
Fund on the last business day of the immediately preceding calendar quarter (the

“Previous Determination Date™); and

. the percentage increase in the net asset value per share of ;che Underlying Fund
between the Determination Date and the Previous Determination Date -
(“Percentage Return®), if any, determined by dividing the Excess Amount by the
net asset value per share of the Underlying Fund on the Pervious Determination

Date.

If the Pefcentage Return is less than or equal to 3 Months USD LIBOR + 1% net of all
fees (the “Hurdle Rate”) no performance fee is payable to Harcourt. If the Percentage Return is
greater than the Hurdle Rate, the performance fee that is payable to Harcourt for a given calendar
quarter is an amount equal to the product of 10% of the Excess Amount and the number of

6utstanding shares of the Underlying Fund on the Determination Date.

45,  The leveraged value of the Underlying Fund is excluded from the calculation of

both the management fee and the performance fee.
1

Forward Contract Fee

46.  For its services as such, the Counterparty receives a fee of up to 0.50% per annum
on the value of the Notional Number of Shares. This fee is payable by the Belmont Fund

monthly in arrears.
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Operating Expenses

47.  In addition to the fees, described above, that are payable to the General Partner,
Harcourt and the Counterparty, the Belmont Fund is responsible for the purchase price of all
securities acquired by it, brokerage fees on the purchase and sale of such securities, and interest
expenses and taxes of all kinds to which the Belmont Fund is or might be subject. It is also
responsible for all other expenses incurred in the ordinary course of the administration and
operation of the Fund, including, without limitation, custodian, audit and legal fees, related

administration fees and the cost of providing information to Limited Partners.

The Limited Partners
48.  There are currently 135 Limited Partners of the Belmont Fund. Of these 135
Limited Partners, 126 Limited Partners are clients of RBC PH&N IC (the “Managed Account

Partners™) and 9 Limited Partners are clients of RBCDS (the “RBCDS Partners™).

49.  Each of the Managed Account Partners has entered into an Investment
Management Account Opening Agreement (the “Investment Management Agreement”) with
RBC PH&N IC pursuant to which the Managed Account Partner has retained RBC PH&N IC to
provide the Managed Account Partﬁer with discretionary investment management services in
respect of the Managed Account Partner’s portfolio of assets and the proceeds from such assets
(the “Portfolio”). The Managed Account Partners currently own 4,500 Class AC Units
representing 100% of all outstanding Class A Units. They also éwn 150,259 Class FC Units and
18,565 Class FU Units representing 98.26% of the outstanding Class FC Units, 48.70% of the

outstanding Class FU Units and 88.37% of all outstanding Class F Units.

50.  Of'the 9 RBCDS Partners, 4 RBCDS Partners have granted RBCDS discretionary

investment authority in respect of each RBCDS Partner’s Portfolio. The remaining 5 RBCDS
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Partners maintain brokerage accounts with RBCDS. The RBCDS Partners own 2,660 Class FC
Units and 19,558 Class FU Units representing 1.74% of the outstanding Class FC Units, 51.3%

of the outstanding Class FU Units and 11.63% of all outstanding Class F Units.

Proposed Dissolution of the Belmdnt Dynamic Growth Fund
51.  Asdescribed above, the Managed Account Partners are discretionary investment

management clients of RBC PH&N IC and the RBCDS Partners are both discretionary

investment management and brokerage clients of RBCDS. RBC PH&N IC has consulted with

RBCDS and they have determined that it would be in the best interests of the Limited Partners to

dissolve the Belmont Fund having regard to the following considerations:

. Since August, 2006, the net asset value of a Class AC Unit has declined from its
original net asset value of CDN $100 to CDN $64.10 on September 30, 2008, the
last date on which a net asset value was published for the Units. The net asset
value of a Class FC Unit and a Class FU Unit has declined from CDN $100 and

US $100 to CDN $71.82 and US $72.93, respectively, during this same period.

- The prospect for any recovery of such losses would appear to be remote.
. Despite such losses, the Belmont Fund continues to incur the fees and expenses
described above.

. In October, 2008, Harcourt advised RBC PH&N IC that the Belmont Fund was no
longer viable due primarily to the then relatively recent turmoil in the financial

markets and that steps would therefore be taken to dissolve the Belmont Fund.
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In December, 2008, the General Partner provided RBC PH&N IC with a draft
notice of a special meeting of Limited Partners that was to be convened to

consider and approve the dissolution of the Belmont Fund and the appointment of

" the General Partner as the receiver and liquidator of the Belmont Fund pursuant to

the LP Agreement. A copy of the draft Notice of Special Meeting and

Information Circular is attached as Exhibit C.

A meeting of the Limited Partners has never been convened to consider the
dissolution of the Belmont Fund because of an “impasse™ that developed between

Harcourt and Omniscope, the. shareholders of the General Partner.

The impasse between the shareholders of the General Partner has become the
subject of a court proceeding involving an application that has been made by
Harcourt against, among others, the Belmont Fund, the General Partner and

Omniscope for, among other things, the following:

. an order pursuant to section 248(2) of the OBCA directing the General
Partner to hold a meeting of the Limited Partners to approve a Special

Resolution commencing the dissolution of the Belmont Fund;

® an order pursuant to section 248(2) of the OBCA dispensing with the
requirement for a meeting of the directors of the General Partner to pass a
resolution calling for a meeting of the Limited Partners for the purpose of
approving a Special Resolution commencing the dissolution of the

Belmont Fund;
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. in the alternative, an order pursuant to sections 207 and 248(3)(1) of the

OBCA winding up the General Partner; and

. in the alternative, an order pursuant to section 248(3)(b) of the OBCA and
section 101 of the Courts of Justice Act (Ontario) appointing Harcourt or

an independent third party as receiver and liquidator of the Belmont Fund.

A copy of the Notice of Application dated June 11, 2009 in relation to this
proceeding is attached as Exhibit D and a copy of a related Request Form Continuing Matter is

attached as Exhibit E.

. As a result of the impasse between the shareholders of the General Partner, RBC
has been unable to obtain net asset valuations for the Class AC Units, Class FC
Units and Class FU Units from the General Partner since September 30, 2008

despite its repeated requests for such valuations.

. Neither RBC PH&N IC, on behalf of the Managed Account Partners, nor the
RBCDS Partners are able to redeem their Class A Units or Class F Units of the
Belmont Fund because redemptions in the Underlying Fund have been suspended
as the result of redemption suspensions by the hedge funds underlying the
Underlying Fund and the Counterparty is therefore unable to partially settle the

Forward Contract.

. As aresult of the above-described circumstances, neither RBC PH&N IC on
behalf of the Managed Account Partners nor the RBCDS Partners have been able

to redeem their Class A Units or Class F Units, as the case may be, to redeploy
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funds invested in the Belmont Fund in an attempt to recover losses incurred by the

Limited Partners as a result of their investments in the Belmont Fund.

52.  The discretionary authority that each Management Account Partner has granted
RBC PH&N IC includes the authority to vote securities that are held in the Portfolio that is being
managed by RBC PH&N IC on behalf of the Managed Account Partner. Section 15 of the
Investment Management Agreement provides, in part, that, unless instructed otherwise by the
Managed Account Partner, in writing, RBC PH&N IC is granted all pewers and authority
necessary to vote any securities in the Portfolio or to consent to any reorganization of any issuer
of securities in the Portfolio in such manner as RBC PH&N IC deems appropriate. All Class F
Units of the Belmont Fund that are owned by each Managed Account Partner are held in the

Managed Account Partner’s Portfolio.

53.  Asaresult of the discretionary authority that has been granted to RBC PH&N IC
by section 15 of the Investment Management Agreement, RBC PH&N IC is authorized to
approve the dissolution of the Belmont Fund and to appoint a receiver and liquidator of the assets
of the Belmont Fund pursuant to section 12.2 of the LP Agreement. Section 12.2 of the LP

Agreement provides, in part, as follows:

On the date of the approval of the dissolution of the [Belmont
Fund] by a Special Resolution, the General Partner (or such other
Person as may be appointed by Ordinary Resolution of the Limited
Partners) shall act as a receiver and liquidator of the assets of the
[Belmont Fund] ...

54.  The term “Special Resolution” is defined in section 1.1 (54) of the LP Agreement

to mean;
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(a) a resolution approved by more than 75% of the votes cast in person or by proxy at
a duly constituted meeting of Limited Partners or class of Limited Partners or at

any adjournment thereof, called in accordance with this [LP Agreement]; or

(b)  awritten resolution in one or more counterparts signed by Limited Partners
holding in the aggregate more than 75% of the aggregate number of outstanding
Units', or where the resolution concerns only a particular class of Units, 75% of

the aggregate number of outstanding Units of that class.

55.  The term “Ordinary Resolution” is defined in a similar way in section 1.1 (39) of

the LP Agreement to mean:

()  aresolution approved by more than 50% of the votes cast in person or by proxy at
a duly constituted meeting of Limited Partners or class of Limited Partners or at

. any adjournment thereof called in accordance with this [LP Agreement]; or

(b)  awritten resolution in one or more counterparts signed by Limited Partners
holding in the aggregate more than 50% of the aggregate number of outstanding
Units or where the resolution concerns onl'y a particular class of Units, 75% of the

aggregate number of outstanding Units of that class.

56.  Asdescribed above, the Class A Units held in Portfolios on behalf of Managed
Account Partners represent all outstanding Class A Units. The 150,299 Class FC Units and the
18,565 Class FU Units that are held in Portfolios on behalf of Managed Account Partners

represent 88.37% of all outstanding Class F Units.

! The term “Units” is defined in section 1.1 (58) of the LP Agreement to mean the Class AC Units, the Class AU
Units, the Class FC Units and the Class FU Units.
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57.  Asaresult of the combined effect of section 15 of the Investment Management
Agreement and section 12.2 of the LP Agreement, RBC PH&N IC could approve the dissolution
of the Belmont Fund and the appointment of any person other than the General Partner as the
receiver and liquidator of the assets of the Belmont Fund whether such approval was given by
means of votes cast at a duly constituted meeting of Limited Partners or by means of written
resolutions signed on behalf of the Managed Account Parters. Accordingly, although RBC
PH&N IC could approve such dissolution and appointment in accordance with the Investment
Management Agreement and LP Agreement, it believes that it would be in the best interests of
the Limited Partners to achieve a similar result by seeking the relief described below based upon

the grounds for such relief that are also described below.

Service

58.  Personal service upon each of the Limited Partners is impractical and
unnecessary. There are 135 Limited Partners and there would be material costs associated with
serviﬁg each of the Limited Partners personally, It is unclear who would bear those costs and
such costs should not be added to the other fees and expenses that are eroding the Limited

Partners’ equity in the Belmont Fund.

39, More importantly, RBC PH&N IC exercises discretionary investment authority
over accounts of all but 9 of the Limited Partners, Given the nature of their investments and the
management authority invested in RBC PH&N IC, I believe the Limited Partners expect RBC
PH&N IC to manage this proceeding and that they Would neither expect nor appreciate receiving
personal service of this application. The method proposed — providing notice to each Limited
Partner by way of a letter substantially in the form of the draft letter attached as Exhibit F (the

“Notice Letter”) - is more in keeping with the expectations of the Limited Partners,
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60.  Inthe event a Limited Partner prefers to be directly involved in the proceeding,
the Notice Letter will advise how the Limited Partner can do so. I am advised by counsel to the
Applicant that this proposed notification pr.occss is not unlike the notification process followed
in proceeding under the Companies’ Creditors Arrangement Act (Canada) in connection with

initial applications and sanction hearings.

61. RBCPH&N IC and RBCDS communicate regularly with the Managed Account
Partners and RBCDS Partners, respectively, and a Notice Letter sent from them should provide

reasonable notice of these proceedings to each Limited Partner.

62.  With respect to the Belmont Fund and the General Partner, they will be served
with the Notice of Application by pefsonal service on the General Partner in both its own
capacity and on behalf of the Belmont Fuﬁd. However, it is unclear whether the Belmont Fund
and/or the General Partner will respond to these proceedings given the impasse that has
developed between the General Partner’s two controlling shareholders, For greater clarity, the
Applicant will seek an order validating service upon the Belmont Fund and the General Partner
and declaring that unless the Belmont Fund or General Partner, as the case may be, serves a
Notice of Appearance in this proceeding, the Applicant is not required to provide further notice

of these proceedings to it.

Relief Sought

63.  The Applicant is seeking an order from the Court for the dissolution of the
Belmont Fund for the reasons described in paragraph 51 above. It is also seeking an order for
the appointment of KPMG Inc. as a receiver and manager to protect the assets of the Belmont
Fund, to effect an orderly realization and distribution of the procéeds thereof and to take such

other steps as may be necessary to effect the dissolution,
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The proposed relief contemplates two separate court hearings:

an initial hearing (the “Initial Hearing™) with respect to the manner of giving
notice to the Belmond Fund, and to the General Partner and the Limited Partners
of the Belmont Fund (collectively the “Partners”) and to the appointment of
KPMG Inc. as receiver and manager (the “Receiver”) of all of the assets,

undertakings and properties of the Belmont Fund (the “Initial Order™); and

a subsequent hearing within a reasonable time thereafter (the “Dissolution
Hearing™) with respect to a proposed order providing for the dissolution of the

Belmont Fund and a process to dissolve it (the “Dissolution Order™).
The proposed Initial Order sought at the Initial Hearing includes:

the appointment of the Receiver with broad, customary authority and powers in
respect of the property of the Belmont Fund, provided that the Receiver would not
be permitted to exercise certain specific authority and powers described below

prior to the Dissolution Order unless the Court orders otherwise;

approval of the proposed manner of providing subsﬁtuted service on each Limited
Partner by delivering the Limited Partner a letter from RBC PH&N IC or
RBCDS, as the case may be, in the form of the letter aftached as Exhibit F which,
among other things, describes the reasons for this court application, summarizes
the Initial Order, provides contact information for the Receiver, provides
information on how to obfaiﬁ copies of the court documents, provides notice_of

the Dissolution hearing, summarizes the reliefto be sought at the Dissolution
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bearing and informs the Limited Partner of the steps they must take if they wish to

appear at and participate in the Dissolution Hearing; and

validation of the service of the Notice of Application upon the Belmont Fund and
the General Partner and a declaration that unless the Belmont Fund or the General
Partner, as the case may be, serves a Notice of Appearé.nce in this proceeding, the
Applicé.nt is not required to provided it with notice of any further stéps in these

proceedings.

Although the details of the Dissolution Order will be the subject of further

discussion following the appointment of the Receiver, it is presently contemplated that the

Dissolution Order would include:

(a)

(b)

(©

an order dissolving the Belmont Fund, with effect upon the filing by the Receiver
of a certificate confirming that it has completed its realization on all of the
Belmont Fund’s property and distributed the proceeds to the Persons entitled

thereto;

an order confirming that the Receiver is permitted to exercise all of the authority
and powers granted to it in the Initial Order and is no longer subject to any

restrictions thereon; and

any directions or changes to the authority and powers of the Receiver thought
necessary or desirable by the Receiver or the Applicant in connection with the

conduct of the receivership and dissolution process.
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Grounds for Relief Sought

67.

Although, as described above, the Limited Partners have the authority to cause the

dissolution of the Belmont Fund and to appoint a private receiver pursuant to the LP Agreement,

the Applicant, RBC PH&N IC and RBCDS believe that a court-supervised receivership and

dissolution process is more appropriate, and is just, convenient and equitable, for the following

TCAsSOns:

@

®

(©)

(d)

the Receiver, as a court-appointed officer, will be an independent party and
therefore in a better position, compared to the General Partner or a privately-
appointed receiver, to resolve or otherwise deal with issues that may arise
between the partners and other stakeholders, between the General Partner and the

Limited Partners, and between the Limited Partners themselves;

the complexity of the structure of the Belmont Fund and its investments, the key
agreements and relationships, the realization process and potential tax

implications makes it appropriate to have a court-supervised process;

the Receiver will have experience and expertise relevant to the proposed

dissolution of the Belmont Fund that the Partners do not have;

the transparency afforded by a court-supervised process is desirable and important
because the current situation, and an appropriate process to address it, would not
have been within the contemplation of the parties at the outset when the LP

Agreement was prepared;
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court receivership and dissolution proceedings would prevent a multiplicity of
proceedings in respect of the dissolution of the Belmont Fund, realization on its

assets, and the appropriate distribution of the proceeds;

if it is determined that a court-supervised claims process would facilitate the
distribution of the realization proceeds of the Belmont Fund’s property, it could

be implemented in a court receivership and dissolution proceeding;

as described below, while RBC PH&N IC is prepared to provide the funding for a
court-supervised process because of the transparency and efficiency of such
process, it would be very reluctant to fund a private dissolution because a private
dissolution would lack the transparency and efficiency of ﬁ court~sui3ervised

process; and

given the impasse that currently exists between the shareholders of the General
Partner, the impact of the impasse on the General Partner and the documentation
in relation to the Belmont Fund that is in the possession or control of these
entities, the Receiver requires the cooperation of these entities and it may be

difficult to obtain such cooperation in the absence of the relief sought.

With respect to the specific form of the receivership provisions of the Initial

Order sought, I am advised by counsel to the Applicant that it is based on the model receivership

order developed for matters brought before the Ontario Superior Court of Justice, Commercial

List in Toronto, Ontario, subject to certain proposed changes thought to be appropriate in the

circumstances. These proposed changes include:
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The addition of provisions relating to notice of the Initial Order and the

Dissolution Hearing as deseribed in paragraphs 58 to 62 above;

although it was considered necessary and appropriate for the Receiver to have

customary powers of the nature set out in the model order:

) the authority to terminate, or to make other arrangements to realize on, the
Forward Contract in connection with the dissolution process has been
made more explicit given that the Forward Contract is the principal asset
of the Belmont Fund, and other minor adjustments have been made to the
description of the Receiver’s non-exhaustive list of powers to reflect the

anticipated nature of the activities of the Receiver in this case: however

(ii)  the authority of the Receiver to terminate the Forward Contract has been
suspended until the Dissolution Order is made to provide the Partners with
an opportunity to make submissions, if so advised, in respect of the
proposed dissolution of Belmont Fund before any irrevocable steps are

taken in respect of the Forward Contract: and

the addition of provisions relating to “eligible financial contracts” (as that term is
used in the Bankruptcy and Insolvency Act (Canada) (the “BIA™). Because the
Forward Contract may be an eligible financial contract and certain rights and
remedies arising under or in respect of eligible financial contracts cannot be
stayeci in proceedings under the BIA, it was considered appropriate to specifically

exclude the exercise of those same rights and remedies from the proposed
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receivership stay of proceedings and to provide protections in the proposed

Receivership Order similar to the BIA protections.
69.  KPMG Inc. has consented to act as Receiver, if so appointed by this Court.

70.  To enable this application to proceed, RBC PH&N IC has agreed to pay the costs
of the Applicant and, subject to certain limitations, the costs of the Receiver in connection with
this proceeding. Given the illiquid nature of the Belmont Fund's assets and the uncertainty
regarding the amount and timing of receipt of realization proceeds, KPMG Inc. required this

agreement from RBC PH&N IC.

SWORN BEFORE ME at the Clty of Toronto,
in the Province of Ontario this 30® day of July,
2009
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Wﬁssioner for taking oath, etc.




